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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3191 
FRED NUTTALL, Appellant, 
versus 
CHARLES M. LANKFORD, JR., COMMISSIONER OF 
FISHERIES; J. E. BLAKEMORE, OYSTER IN-
SPECTOR, DISTRICT NO. 6, MORATTICO PA.OK-
ING COMP ANY, INCORPORATED, LORD-MOTT 
COMP ANY, A CORPORATION, Appellees. 
PETITION FOR APPEAL. 
To the Honorable Chief Justice an.d Associate Justices of the 
Supreme Court of Appeals of Virginia: 
Your petitioner, Fred Nuttall, respectfully represents that 
he is aggrieved by a certain decree of the Circuit Court of 
Lancaster County, Virginia, entered the 30th day of May, 
1946, in a certain cause in chancery filed under •the 
2* Declaratory Judgment Act, wherein Fred Nuttall was 
plaintiff and Charles M. Lankford., Jr., Commissioner of 
Fisheries, J. E. Blakemore, Oyster Inspector, District No. 6, 
Morattico Packing Company, Incorporated, Lord-Mott Com-
pany, a corporation, were defendants. A duly authenticated 
transcript of the record is herewith presented along with this 
petition, together with the exhibits. 
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NATURE OF THE CASE. 
The object of this· proceeding in the court below was to 
have the court determine that the petitioner had made a valid 
application for certain oyster planting ground located in the 
Rappahannock River, which was held in the name of Morat-
tico Packing Company, Incorporated, a nominal corporation 
owned and controlled by a foreign corporation or individu-
als, said planting ground being held and worked by said for- . 
eign corporation or individuals under void and expired leases· 
from the Commonwealth of Virginia; and to declare that 
the ground was open to ass.ign~ent to the ·first applicant, who 
is the p~titioner herein. 
PROCEEDINGS IN THE COURT BELOW. 
This cause came on to be heard in the trial court on the 
bill filed by the petitioner, upon the demurrer of the defend-
ant, Morattico Packing Company, Incorporated, which said 
demurrer was overruled, and upon the several answers, 
3* *respectively, of Morattico Packing Company, Incor-
porated, Lord-Mott Company, a corporation, Charles M. 
Lankford, Jr., Commissioner of Fisl1eries, J. E. Blakemore, 
Oyster Inspector, District No. 6, having failed to answer, 
plead or demur to the bill, and upon evidence taken ore tenus 
by consent of all parties. The court, upon consideration 
thereof, held that the petitioner's evidence did not sustain 
the allegations contained in the second paragraph of the bill 
and further denied in toto the relief sought by the peti-
tioner. · 
QUESTIONS INVOLVED. 
The questions ~nvolved in this ca·se are: 
(1) Whether or not a Virginia corporation can be organ-
ized or acquired by a foreign corporation or non-resident 
a11d be owned, managed, dominated and controlled by it, or 
the non-resident, ,an~ then lawfully lease, hold and operate 
oyster planting· grouns] in this state. 
(2) Whether or not the assignments of the oyster planting 
g't'Ound in question from the Commonwealth of Virginia, 
which are in fact leases for a period of twenty years, had 
expired prior to January 5, 1946, the time when petitioner 
marle his application for said oyster planting ground. 
( 3) Whether or not the transfers of the oyster planting 
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ground in question to the Cape Charles Bank in 1915 
4* were void because said bank, being a corporation, a.was 
not permitted by la~ to hold oyster planting ground at 
that time, and i£ so the effect on the title to said leas~s. 
( 4) Whether or not oyster planting ground could be re-
assigned to defendant, ::M:orattico Packing Company, Incor-
porated, after a valid application had been filed by peti-
tioner, and if said reassignment could be made without com-
plying with the statute requiring written applications, post-
ing, advertising, surveying, etc. 
( 5) Whether or not an assignment or reassig~ment to a 
corporation is valid unless such assignment or reassignment 
contains the mandatory provisions which Section 3193 (2) 
of_ the Code of Virginia (Michie) required to be incorporated 
in any lease to a corporation, which admittedly had not been 
done in this case. . . · 
ASSIGNMENTS OF ERROR. 
It is respectfully submitted that the learn~d Circuit Court 
of the County of Lancaster erred in the following particu-
lars: · 
(1) In that it decided that allegations in· the second para-
graph of the petitioner's bill were not sustained by a pre-
ponderance of the evidence; -
(2) In that the court did not hold that }Iorattico Packing 
Company, Incorporated, was a nominal corporation organ-
ized or acquired and used as a subterfuge for a foreign 
5'" *corporation or individuals in order to evade the statute 
law of the Commonwealth of Virginia prohibiting the 
holding of oyster planting ground by a non-resident or a 
foreign corporation; · 
(3) In holding· that the oyster planting ground for which 
your petitioner had applied was not open to lease, when the 
assig·nments under which the defendants claim had all ex-
pired many years prior to January 5, 1946, the date of his 
application; . 
( 4) In not holding that the transfers to the Cape Charles 
Bank in 1915 were all void, because at that time a_ corpora-
tion could not lease or receive an assignment or transfer of 
oyster planting ground under the then existing statute law 
in this state, and consequently the defendant who claims title 
to the oyster planting g-round in question through these trans-
fers to the Cape Charles Bank had no title thereto because· 
all of the said transfers were void; 
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( 5) Because the reassignments of several tracts of oyster 
planting ground made to Morattico Packing Company, In-
corporated, on January 22, 1946, w~re void because no writ-
ten applications therefor were made to the inspector and 
posted by him prior to the reassig-nments, as required by Sec-
tion 319.3 (3 and 5) of the Code (1942) of Virginia (Michie), 
and the court, notwithstan_ding this, held that the said re-
assignments were valid; 
(6) Because said reassignments were made on the 22nd of 
January, 1946, without compliance with law and after 
6* *petitioner had filed a valid application on January 5, 
1946, and had fully complied with the law for such cases 
made and provided; and the court, notwithstanding this, held 
that the said reassignments were valid; 
(7) Because the reassignments made on January 22, 1946, 
to Morattico Packing Company, Incorporated, for the sev-
eral tracts of oyster planting grou~d are void, since they do 
not contain the provisions which Section 3193 (2) of the 
Code of Virginia require to be incorporated in any assign-
ment or reassignment of oyster planting ground to a cor-
poration. Notwithstanding this, tl1e court held that these re-
assignments were valid; 
(8) In the action of the court in denying the petitioner per-
mission to amend his bill as to paragraphs two and three of 
said bill, as well as the prayer of said bill, so as to make 
R,. E. Roberts, Iilcorporated, a Maryland corporation, a party 
to the suit; . 
(9) In dismissing the petitioner's bill and not granting the 
relief prayed for. 
STATEMENT OF FACTS. 
The Commonwealth of Virginia is the owner of the bottom 
of the Rappahannock River, as well as other rivers in the 
Commonwealth, and as such has 'the exclusive right to lease 
certain bottom for oyster planting purposes to residents of 
the Commonwealth, subject of cour~e to the prior rig·hts of 
navigation, which said rights are under the exclusive 
7* •control of the· Federal Government. There is in the 
Rappahannock River · much valuable oyster planting 
ground, among which there are specifically five parcels ag-
g-reg·ating 126.83 acres, which is the subject matter of these 
proceedings, and which is now held in the name of Morattico 
Packing Company, Incorporated, under five void reassign-
ments. These five parcels of oyster planting ground can be 
better identified by defendants' exhibits 13, 14, 15, 16 and 
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17. The chain of title as introduced by both plaintiff and· 
defendants, which is shown by plaintiff's exhibits "A." 
through '' M' ', both inclusive, and defendants' exhibits 1 
through 17, both inclusive, extend from 1910 do:wn to 1946. 
Only one original oyster planting ground assignment appears 
in the record chain of title, this being for one parcel of 20.88 
.acres which was assigned by the Commonwealth to G. 0. 
Howeth on the 25th of November, 1924, and which is plain-
tiff's exhibit "I" and defendants' exhibit 12. All the re-
maining exhibits introduced for the purpose of showing the 
chain of title are by transfers or deeds. 
An original assignment under the statute is a lease for a 
period of twenty years (see Section 3193 (13) Code of Vir-
ginia (Michie) ) and at the expiration of the twenty-year 
period the holder has the prior right to renew the lease from 
the Commonwealth, provided it was legally assigned to him 
( see Section 3193 ( 14) Code of Virginia (Michie) ) . 
8* •should this not be done, then the ground is open for 
survey and assignment to the :first applicant. According 
to the record in this case, no assig·nment had been made by 
the Commonwealth of the oyster planting ground in question 
from 1910 with the exception of the 20.88 acre parcel until 
the plaintiff herein applied for this oyster planting ground 
on the 5th day of January, 1946. · At that time no reassign-
ment had been made of the 34.30 acre parcel, the 14.90 acre 
parcel, the 19.20 acre parcel, or the 37 .55 acre parcel for a 
period of over thirty-five years and it had been over twenty-
one years since the original assignment of the 20.88. acre 
parcel, without_ a reassignment. After plaintiff made his ap-
plication for the oyster planting ground on the 5th of J anu-
a ry, 1946, the defendant, Morattico Packing Company, In-
corporated, had prepared at the office of the Commission of 
Fisheriei;, (R., p. 46) and presented to the Oyster Inspector 
a reassig11ment of the five pa.reels of oyster shore ~b~ve re-
f erred to. It is to be noted that on the reassignments of said 
it is admitted over the signature of J. E. Blakemore, Oyster 
Inspector, that the date of the origfoal assignment was un-
known and question marks were placed in that portion of the 
reassignment. The verbatim language from all four assign'" 
men ts is, '' The original assignment having been made ·on the 
f day of t 19 ? and recorded in the Clerk's Office .of the 
Circuit Court of Lancaster County, Virginia". The 
9* -Ii reassignment of the 20.88 acre parcel provides as fol-
lows: '' The original assignment having been made on 
the 12th day of February, 1925, and recorded in the Clerk's 
Office of the County of Lancaster". It the ref ore must be 
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conceded that so far as this record is concerned, that no one 
knows when the last original assignment was made on four-
of the. parcels hereinabove ·mentioned and that all of the shore 
was open and subject to application. Therefore, the oyster· 
shore was open for application to the :first applicant provided 
he was a resident of the Commonwealth of Virginia, and at. 
the time the plaintiff being eligible made application for saicl 
shore and was entitled to it. The record further shows that 
on the 15th of Noyember, 1915, all of the oyster planting 
ground, the subje_ct matter of these proceedings, was trans-
ferred, not assigned,. to the Cape Charles Bank, a corporation, 
as shown by plaintiff's exhibits B, C, D and E, and defend-
ants' exhibits 2, 3, 4, 5 and 6. The law in 1915 did not permit · 
a corporation to hold oyster planting gTound and it was not 
until the General Assembly of 1916 enacted Chapter 461 and 
Paragraph Six thereof amending the Acts of 1910 that cor-
porations chartered under the laws of this state for the pur-
pose of oyster culture and the oyster business were allowed 
to hold oyster planting ground. Therefore, the Cape Charles 
Bank, being organized primarily as a banking institution 
and not as a corporation organized for the purpose of oyster 
culture and oyster business, and who acquired the planting 
ground in reality under foreclosure proceedings, could 
10* not hold same and *therefore the shore reverted to the-
Commonwealth, if it already had not done so by ex-
piration of the original leases, the exact date of which ex-
pirations cannot be ascertained from the records of the 
Clerk's Office of Lancaster County or from the office of the 
Commission of Fisheries. It is therefore obvious that plain-
tiff's application on January 5, 1946, was the :first valid ap-
plication for an assignment of this oyster planting ground 
filed for a period of certainly in excess pf thirty-five years 
and how much longer no one definitely knows. The Cape 
Charles Bank then merg·ed with the Farmers and Merebants 
Trust Bank, another banking· corporation and not a corpora-
tion chartered for oyster culture or oyster business, and the 
Farmers and Merchants Trust Bank by its deed dated the 
8th day of September, 1925, and which is plaintiff's exhibit 
"F" and defendants' exhibit 7, attempted to convey the 
oyster planting ground to F. G. Lankford, and on the 25th 
of September, 1926, Lankford attempted to convey the oyster 
planting ground to E. ·B. Blackman by deed, which is plain-
tiff's exhibit "G" and defendants' e:xl1ibit 8, and E. B. Black-
man attempted to convey to Morattico Packing Oompany, 
Incorporated, the oyster planting ground by an instrument. 
recorded in the Miscellaneous Lien Book and which is plain-
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tiff's exhibit " H" and defendants ' exhibit 10. It is throug·h 
these attempted conveyances and a; transfer from J. H. 
Grinels and J. A.. Croxton to Morattico Packing Company for 
20.88 acres of oyster planting ground, which is plaintiff's 
exhibit "K'', that the defendant, Morattico *Packing 
11 * Company lays claim to its right to the oyster planting 
ground in question. 
The Morattico Packing Company is a corporation organ-
ized under the laws of the State of Virginia on the 12th day · 
of November, 19~6 (see defendants' exhibit 19). This cor-
poration was orga1iized by R. E .. Roberts who appears as 
president and who was and is a non-resident of the State 
of Virginia (R., p. 66). The Morattico Packing Company is 
a subsidiary of Lord-J\fott Company or R. E. Roberts Com-
pany, both corporations, and has, since 1926, been holding 
the oyster planting ground in Virginia when in fact the Vir-
ginia corporation is merely a front or subterfuge for a foreign 
corporation that cannot under the law hold oyster planting 
ground in Virginia. As hereto£ ore mentioned, the Leg·isla-
ture of Virginia in 1916 amended the oyster law to permit 
corporations organized under the laws of the State of Vir• 
ginia for the purpose of oyster culture and the oyster busi-
ness to hold oyster planting ground by assignment, and it 
provided further that it should· be lawful for non-residents 
to be stockholders in such firms or corporations, but it is 
. plainti:ff 's contention that it was never the intention of the 
Legislature that this Act should be passed for the purpose 
of permitting the setting up of a corporation in Virginia to 
be used as a dummy or a subterfuge for a foreign corpo-
12* ration or individuals to operate the *oyster business in 
Virginia in competition with citizens of this state con-
trary to the law. 
The record shows that there has always been a close busi-
ness affiliation between the Lord-Mott Company, the R. E. 
Roberts Company, the l\forattico Packing Company, and the 
Remlik Oyster Company. The Remlik Oyster Company is 
unincorporated and is owned solely by R. E. Roberts (R., p. 
65). R. Earl Mills, who was called to the stand as an ad-
verse witness, stated that he was formerly a resident of Bal-
timore, that he had been sent to Virginia in 1936 (R., pp. 65 
and 75) by R. E. Roberts who is president of the Morattico 
Packing Company, the Lord-Mott Company and the R. E. 
Roberts Company and owner of the Remlik Oyster Company; 
that he had taken over the operation of all. of the Virginia 
plants as manager, that all of the oysters' produced were 
shipped out of Virginia to the Baltimore companies and mar-
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keted by them (R., p. 78). He further testified that an of 
his orders in the conduct of business were received by him 
from Baltimore (R., p. 76) and that there were no other of-
ficers of the company residing in Virginia except himself, 
who was merely a Marylander sent to Virginia to manage 
the business. In another proceeding·, the transcript of which 
was introduced in this cause and which appears as plaintiff's 
exhibit "N", aµd at page seven thereof, the said R. Earl 
· Mills in answer to a question replied: ''The Lord-Mott Com-
pany owns the whole works"; and fui;ther on the same 
13* page made the statement *that the Lord-Mott Company 
was actually the owner of all of the oyster grounds. 
The record further shows that the Lord-Mott Company is a 
non-resident corporation owned by Roy E. Roberts ( see an-
swer of Lord-Mott Company, R., p. 14) and that Roberts also 
is the owner of Remlik Oyster Company (R., pp. 57 and 65) 
and that the present place for marketing- and selling the oys-
ters produced is in Maryland and not in Virµ;inia, as required 
by Section 3193 ( 2) of the Code of Vi rgfoia (Michie), (R., 
p. 78). Mills further testified, and the record shows Remlik 
Oyster Company which is owner by R. E. Roberts paid all 
of the oyster shore rent to the Commonwealth of Virginia 
(R., p. 64). . 
After the plaintiff had introduced its record evidence 
through 0. B. Chilton, Clerk of the Circ~it Court of Lan-
caster County, as appears in the various exhibits herein, he. 
called R. Earl Mills to the stand as an adverse witness to 
prove the facts outlined above and eT. E. Blakemore, the In-
spector, as an adverse party to prove that the plaintiff had 
made an application according to law, and that the Morat-
tico Packing Company, Incorporated, prior to obtaining its 
reassignments had not had the ground surveyed or its ap-
plication posted according to law, nor were the provisions re-
quired in Section 3193 (2) of the Code of Virg·inia (Michie) 
incorporated in the reassignments (R., pp. 45 to 54, both in-
clusive). L. D. Boothe, a shorthand court reporter, testified 
(R., pp. 81-82) that plaintiff's exhibit "N", which *is a 
14* transcript of the testimony of Mills i~1 another hearing, 
was a true and correct transcript of his testimony in 
that hearing. This was introduced without objection on the 
part of the defendants. The plaintiff then moved to amend 
his bill so as to include R. E. Roberts, Incorporated, and this 
was denied by the Trial Court. Afte;r this, the plaintiff rested 
his case. , 
Although Mr. R. E. Roberts, president of the Lord-Mott 
Company, Morattico Packing Company, R. E. Roberts, In- . 
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corporated,. and owner of the Remlik Oyster Company, Mr. 
Engle and Mr. Pemberton, both of whom are associated with 
~aid comp~ies, were present, the defendants -elected to rest 
their case without putting on any testimony. It is submitted 
-that the evidence as introduced establishes beyond question 
(1) that Morattico Packing Company is a corporation or-
ganized under the laws of the State of ·Virginia by non..;resi-
dents and is owned, operated, dominated and controlled by 
-them purely as a subterfuge to evade the law of . Virginia 
which prohibits non-residents from holding oyster ··.planting 
grou~d; (2) that the _leases· on the_ oyster planting ground in 
question had a,11 expired for a period of more than fifteen 
years prior to the application of plaintiff, with the exception 
of the 20.88 acre parcel and as to this the lease had ·expired 
for a period of about two years; (3) there had been a trans-
fer to a corporation at a time when a corporation could not 
legally hold oyster shore and the ref ore the shore had 
15* reverted to the Commonwealth; *(4) that the reassign-
ments had- not been made in accordance with law; and 
(5) that the plaintiff bad made a valid application for the 
shore and was entitled to have it assigned to him. 
THE ARGUMENT. 
This question has never been ruled on by the Supreme 
Court of Appeals of this state and so far as is known by 
counsel for petitioner the majority of the questions· raised 
in this petition and in the court below have not been passed 
on by any of the circuit courts of th~s state. Very largely 
this case turns on the construction of Section 3193 of the 
Code of Virginia (Michie) relating to the assignments of 
oyster planting grounds, the procedure, eligibility of appli-
cants, etc: . 
(A) Distinction Between Ass·ignment and Tr.ans/er. 
It is important at the outset that these two terms be dis-
tinguished for they are so frequently used interchangeably 
among persons engag·ed in the oyster industry as well as the 
legal profession that a great deal of misunderstanding can 
b~ avoided by this distinction being clarified in the begin-
mng. . 
An· assignment of oyster shore as is provided in Section 
iH93 (13) of the Code is nothing more or less than a .lease 
for oyster planting g-round from the Commonwealth of Vir-
ginia to an individual for a period of twenty years. This 
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lea-se gives the holder the prior right or option to renew the 
least at the expiration thereof in preference to all oth-
16* ers, subject •to such laws or regulations as the General 
Assembly may enact or prescribe. Obviously, the lessee 
must exercise his option for a reassignment within a rea-
sonable time after the expiration of his lease and his f ailurc-
to do so would leave the shore open for the first applicant. 
In addition, Subsection 14 provides that no person whose 
original assignment has not been according to law. shall 
have a preference but that same shall go to the first appli-
. cant. · 
A transfer is in effect an assignment by ,a lawful lessee 
of his unexpired term to another person, firm or corporation .. 
Section· 31Q5 of the Code of Virginia ( 1942) permits this to 
be done. While the subrenter has all the rights and privi-
leges of· the 01iginal renter for the unexpired term of the 
original lease, should the subrenter be a non-resident then 
under this section the original assignment is void. 
A typical assig·nment can be found in the exhibits. Plain-
tiff's exhibit "I'' and defendants' exhibit 12, which are olie 
and the saine, is a typical· assignment. A typical transfer 
is plaintiff's exhibit "K". The Commission of Fisheries 
has for a number of years provided different forms for as-
signments and t~ansf ers. 
{B)' Was the Evidence Introduced by Petit-ioner Adequate to 
Support Parag·ra.ph Two of C01nplainant's Billf 
The second paragraph of complainant's bill is as follows : 
''Second: That the ground for which your complainant 
has applied is now in the possession of the Lord-Mott Com-
pany, a corporation chartered under the laws of ·the State 
of Maryland and this corporation claims to be using this 
ground under authority of Morattico Packing Company, In-
corporated, and both corporations claim that the latter has 
title to it by virtue of several transfers, while the true 
17• fact is that all •of said ground is held and used by 
Lord-Mott Company and the Morattico Packing Com-
pany is nothing but a nominal coi·poration owned by the 
Lord-Mott Company and used as a device to evade the statute 
law of the State of Virginia which does not permit a non-
resident corporation to hold oyster planting· ground in this 
state.'' 
It was conceded in the trial court that if the allegations 
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contained in the foregoing paragTaph were supported by ade-
quate evidence, then your petitioner would be entitled to 
have the court enter a declaratory judgment providing that 
the oyster planting ground, the subject matter of these pro-
ceedings, was not legally held by 1\forattico Packing Com-
pany or the Lord-Mott Company, and that said ground at 
tbe time your petitioner made application was rentable oys-
ter planting grou.nd and that it was the duty of J. E. Blake-
more, Oyster Inspector, District No. 6, to post and publish 
the notic~ of your petitioner's application, as prayed for in 
the bill. It is necessary at tl!is point to examine the evidence 
very carefully in this case. We submit in all confidence that 
the evidence establishes beyona question that the Morattico 
Packing· Company is only a nominal corporation or subter-
fuge set up and established for the sole purpose of permit-
ti.ng· non-residents to evade the statute law of Virginia, which 
prohibits them from holding oyster planting ground. The 
vice-president of the Morattico Packing Company, R. Earl 
Mills, was called to the stand. His testimony, which is found 
in the record from pages 56 through 80, both inclusive, in-
dicates beyond question that he was attempting to be 
18* evasive and not :)responsive to the questions that were 
propounded to him. When faced with the testimony 
that he had given at a previous trial, he weakly contended 
that there had been a misinterpretation of his testimony (R.. 
p. 75). It. must be borne in mind that when Mills testified 
in the case of Commowwealth v. Crockett, he was unaware of. 
the fact that the question concerning the validity of the leas·es 
would ever be brought at issue. He knew full well when he 
went on the stand as an adverse witness in this case that it 
was necessary for him to keep the Lord-Mott Company and 
the Morattico Packing Company as far apart as possible. 
There can be no question as to the correctness of the tran-
script of his evidence in the Crockett case. Counsel for the 
defendants did not even bother to cross examine the short-
hand reporter. The following quotation fFom the Crockett 
case, which is plaintiff's exhibit "N", page seven, shows be-
" yond question that Mills knew that the Lord-Mott Company 
was the owner of the Remlik Oyster Company and the Mo-
rattico Packing Company : 
'' Q. Mr. Mills, you say the Remlik Packing Company is 
owned by the Lord Mott Company? · 
"A. Yes, sir.· 
''Q. That is, the Morattico Company owned by the Remlik 
Packing Company, owned by the Lord Mott Company! 
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'' .A.. The Lord Mott Company owns the whole works. 
'' Q. Owns both of the other companies Y 
'' A. Yes, sir. 
'' Q. Owns all their oyster g·rounds Y 
'' A. Yes, the Lord Mott Company is the parent company. 
'' Q. On both the Middlesex side and the Lancaster side 1 
'' A.. Yes, sir.'' 
19* *Further, Mills, in response to question by the Trial 
Judge, had this to say (R., p. 63): 
'' By the Court : 
'' Q. Do you mean by that that the Lord Mott Company is 
not a stockholder? 
'' A.. I mean regarding the planting and harvesting of oys-
ters. 
''Q. Is the Lord Mott Company a stockholder! 
'' A.. Yes, sir.'' 
It should be· borne in mind that on April 29, 1946, when the 
evidence was being taken, Mr. Roy E. Roberts, President of 
l\forattico Packing Company, Incorporated, Lord-Mott Com-
pany, R. E. Roberts, Incorporated, and owner of the Remlik 
Oyster Company, was present in court, as was Mr. Engle 
and Mr. Pemberton, others officers of the same companies. 
These gentlemen were likewise in court throughout the en-
tire day of May 10, 1946, the day when the case was argued. 
In addition to all of this R. 0. Norris, Jr., whom Mills when 
in extreme difficulty claimed was a director of the Morattico 
Packing Company, Incorporated (R., p. 68), was present 
actively conducting the case and yet iri spite of all of this, 
not one of these gentlemen saw fit to go on the stand to clear 
up the questions that had arisen, or to explain away the dam-
.aging admissions of Mills. Under the circumstances, there-
fore, the reasonable assumption is that they knew it would 
be to their disadvantage to go on the stand and testify and 
therefore refrained froni doing so, and by so doing admitted 
the truth of the allegations in Paragraph Two and the evi-
dence introduced in support thereof. 
*The Supreme Court of Appeals of Virginia bas re-
20* peatedly expressed itself in tboF;e instances where liti-
gants remained in court and refused to offer an ex-
planation when damaging evidence affecting. tlwir rights haR 
been introduced. In the case of National Surety C01nvany v. 
Roundtree, 152 Va. 150; 147 S. E. 537~ Chief Sustice Camp-
bell, in speaking for the co.tut, said: 
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''The fact that no explanation is given in the record for 
the failure of Curtis to testify warrants this court, as it did the 
commission in drawing the inference that, if he had testified, 
he would have shown the liability of his company.'' 
In .American National In .. ·Ntrm·lCe Company v. Bmnch, 168 
Va. 478, 1'91 S. E., p. 668, Justice Eggleston said: 
"It may be said in passing. that, if the group policy was 
not in existence., or had been canc.elled or forfeited for the 
non-payment of premiums, it is inconceivable that the insur-
ance company would have failed to introduce evidence to that 
-effect. Indeed, the fact that it failed to disclose such informa-
tion on the subject as was exclu.sive]y in its possession, raises 
a strong presumption that such evidence would have operated 
· to its prejudice.'' 
In Crosby v. Crosby, 182 Va. 461; 29 S. E. (2d) 241, Justice 
Eggleston, in the opinion again said: · 
'' All of these matters were pec:uliarly within the knowledge 
.of the appellant himself, and his failure to appear and testify 
with regard to them, or to produce other witnesses to testify 
thereon, raises the presumption that such testimony would 
not have sustained his claim.'' 
In Howe v. Hoi()e, 199 Mass. 598; 85 N. E. 945; 127 A. S. R. 
516, the court said: · · 
21 * *"But there is in the present case the additional sig-
nificant fact that the defendant, although in court, did 
not testify himself nor call any witnesses in hi~ behalf. The 
rule prevails in equity as well as in law that the omission by 
one party to offer evidence_, which may be within his reach, 
to control or explain evidence given by others, adversely af-
fecting his rig·hts or interests, is a circumstance entitled to 
consideration. It may be regarded as conduct in the nature 
of an admission.'' 
It therefore appears unquestionably that the plaintiff in 
this case has established the fact that M:orattico Packing Com-
pany, Incorporated., is a mere subterfuge and P-ven with this 
allegation and with the evidence1 the owners and officials of 
this company and of the Lord-Mott Company and of R. N. 
Roberts, Incorporated, sat by and refused to offer any evi-
dence to tl1e court in order to clarifv the situation. Under 
the circumstances and from the evidence introduced, the Trial 
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Court was unquestionably in error in deciding that the evi-
dence failed to sustain the a1legations contained in the second 
paragraph of complainant's °QilL 
{C) The Morattico Packiti,q Company-a Mere Name or 
Figuredhead for Lord-Mott Compa'ny7 et als. 
. ' . 
It is recognized that the courts will not permit an indi-
vidual ac~ing tinder the guise. of a corporation. to evade his 
individual responsibilities. It is therefore equally as appar-
ent that the Legislature did not intend, when .it amended the 
statute in 1916 to permit corporations to hold oyster shore 
in Virginia, that this was to be used ns a subterfuge for non-
residents to take up and hold oyster planting ground against 
citizens of this state. 
22* ·The record amply shows that all of these- corpora-
tions are after all operated and controlled by R. E. Rob- . 
erts, a resident of the State of l\faryland, and in addition 
Roberts virtually owns all of tl~e stock in the various corpo-
rations. It also definltely establishes beyond· all question that 
the Lord-Mott Company., which is owne.d by Roberts, is in 
reality the parent company of all tl1e other corporations). 
which includes Morattico Packing Company, Incorporated,. 
the corp·oration in whose name the leases in question are al-
legedly held. The following references to Mills' testimony 
establishes this fact beyond question. On page three ot plain-
tiff's exhibit "N"', the _following excerpt from Mills' testi-
mony appears: 
'' Q. .And owns the Remlik Oyster Company f 
'' A. Yes, sir. 
''Q. The Remlik Oyster Company owns the Morattico Pack-
ing Company, don't itT · 
'' A. No, the Lord Mott Company owns both of them. The 
·Lord Mott Company is the parent company.'' 
And again on pages 63 and 64 of the record: 
"Q. I asked you tllis question: The check~ that you have 
been signing to Mr. Blakemore and to Mr. Miller for gTound 
rent on the land in Lancaster Countv and the land in Middle-
sex County have been signed by you;·11aYe they noU 
'' A. Yes, sir. 
· '' Q. Do you sign the Lord Mott Company checks or the 
Morattico Packing Uompany checks? 
'' A. I sign all three companies. 
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''Q. Whose check have you been sending Mr. Blakemore 
and Mr. Miller for ground rent Y. · · . 
''A. The Remlik Company. . . 
· ''Q. What interest has the Remlik Packing Company in 
the Morattico Packing Company if it belongs to the Lord Mott 
Company? 
'' A. Mr. Ro]?erts owns both." 
~nd on page 65: 
23* •"Q. You have not been with them in Urbanna all 
that time? 
''A. No. 
"Q. Where were you before 1936? 
"A. In Baltimore. 
'' Q. Who sent you to Urbanna Y 
"A. Mr. Roberts." 
It was perfectly obvious ·that Mills was attempting to be 
evasive and to avoid testifying as to anything that would im-
plicate the companies with which he. was associated ... The 
following excerpt from his testimony, beginning on page '65 
and running through pages 66, 67, 68, 69,, 70 a~d 71 shows his 
attitude as a witness : 
'' Q. Do you keep a bank account in the name of the Morat-
tico Packing Company? 
'' A. Yes. 
"Q. ,vheref 
'' A. Urbanna. 
'' Q. Do you keep a bank account in the name of· tl1e Remlik 
Oyster Company Y 
".A. What do you mean? 
"Q. Who owns iU . 
"A. Mr. Roberts. 
"Q. Where does Mr. Roberts live? 
'' A. In Baltimore. · 
'' Q. Is he a resident of the State· of Virginia Y 
''Q. 'Has he ever been a resident of the State· of Virginia 
to your knowledge? 
'' A. Not to my knowledge. 
"Q. How long have you known Mr. Roberts!· 
'' A. About twenty years, I reckon; maybe more. 
"Q. During that time he certainly has not been a resident 
of the State of Virginia t · 
'' A. No, not during that time. 
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''Q. Do yon know how much .stock Mr. Roberts has in the 
M:orattico Packing Company? 
"A. No. 
''Q. Do you know how much stock ihe Lord-Mott Company 
owns in the Morattico Packing Company Y 
''A. No. 
'' Q. How much do you have? 
'' A. Five shares. 
"Q. What is the face value of the stock? 
'' A. $100.00. . 
'' Q. ~ow much stock in outstanding? 
'' A. I could not answer that. 
-24 * ,,, 'Q. Who has the stock transfer book f 
'' A. I have not. 
''Q. Is it in Baltimore or in Urbanna? 
"A. I could not answer that: I think it is in Urbanna. 
''Q. Where? · 
"A. I could not answer that question. 
'' Q. Who has the books Y 
'' A. Mr. Engel. 
''Q. Where does Mr. Engel live? 
'' A. In Baltimore. · 
'' Q. Has he ever been a resident of Virginia ? 
'' A. Not that I know of. 
'' Q. How long have you known him? 
".A. I would sav around six or sc.wen vears. 
'' Q. Since you have known him has h·e ever been a resident . 
of the State of Virginia? 
"A. No. 
"Q. Mr. Mills, if the stock record books of the Morattico 
Packing Company are in Virginia they would naturally be in 
your possession, would they not? 
'' A. Not necessarily. 
''Q. Mr. Roberts does not haye an office in Virginia, does 
he? 
''A. No. 
'' Q. If they are in Virginia, are they not in your possession 
and custody? 
"A. If they are in Virginia, they are in ]\fr. Norris 's pos-
session. We have a resident agent. 
'' Q. You say if they are in Virginia at all, they would 
naturally be m his custody and possession f . · · 
"A. I could not answer that. 
'' Q. What other officers of the M:orattico Pae king Company 
live in Virginia? · 
'' A. I don't think any other officers live in Virginia. 
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'' Q. What other stockholders of the Morattico Packing Com-
pany live in Virginia besides you! 
'' A. Mr. Norris,, I think. 
"' By the Court: 
''Q. What Norris is .that.! 
· "A. Mr .. Robert 0. Norl'is. 
"'By Mr~ Smith: 
"Q. Do you know whether he bas the records., or not! 
'' A. He has part of them. 
'' Q. You mean since this suit has been going on? 
'' A. He has had them a right long time; I could not say 
how many years. 
'' Q.. Where do you hold your stockholders meetings f 
c 'A- In Virginia. 
'' Q. Where in Virginia? 
"A. The last place was Murphy's Hotel. 
., 'Q. That was just held there for convenience, was it not f 
.,, A. Probably so. Mr. Norris was meeting· in Riihmond at · 
that time. 
'' Q. Are you a member of the board of directors of the 
Morattico·Packing Company! · 
25!j!: · "'''A. Yes. 
''Q. And you are vice-president? 
''A. Yes. 
''Q. You have attended the stockholders meetings ever 
:since you have been with the company,. have you not? · 
'' A. Once a year. 
'' Q. When do you have them? 
'' A. Some time during the first part of the year-March. 
'' Q. Does the Morattico Packing Company have any place 
of business except in Virginia Y 
'' A. None that I know of. 
'' Q. The business of the Morattico Packing Company runs 
into right smart money in the r.ourse of a year, don't iU 
'' A. Yes. 
'' Q. Wbo takes a record of the amount of the tnoney ,taken 
in during the vear? 
'' A. We keep it in our office. 
''Q. Who is 'we'? 
· '' A. We in the office. 
"Q. You keep the records of the Morattico Packing Com-
pany in Urbanna? 
'' A. Yes. 
"Q. Have you got the stock record book with you f 
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"A. I could not answer, Mr. Engle comes down once a year •. 
'' Q. Where is the home office of the company Y 
"A. Lively or Morattico. . 
"' Qr To whom is the profit of the business paid over wl1en. 
you de~lare an annual dividend t 
'' A.. I could not tell .. 
''Q .. Don't you write the checksf 
'' A. Mr. Engle keeps the record. 
"' Q. The boolrs of expenditures and receipts are kept at 
Urbanna! · 
"A~ Yes.· 
''Q. You have been signing checks for gTonn:d rents and 
for. all. -expenditures 1 
-'-'A. When we have expenditures like that two officers ·Of 
the company sign the checks. 
''Q. Mr. Mills, would you have any objection to producing 
the record of the stockholders of the Morattico Packing Com-
pany, showing who are the stockholders and what amount of 
stock each stockholder has and how long they have had 'it? 
'' A., It depends on the other members. If they are willing 
I would be perfectly willing. 
'' Q .. You would be willing to prodnee· them 1 
'' A. If the rest of them are willing, I would be. 
'' Q. Do you have them here today¥ 
'' A. I could ·not tell you.. Mr. Engle has the books of the 
company. 
"Q .. I am talking about the stock transfer book Y 
'' A. I don't know where the book is ; I told you that awhile 
ago, :M:r. Smith. . 
26• a-,' Q. You also told me you did not know wl1ere the 
records of the company weru. Now you say they are 
kept in Urbanna 1 
''A. Yes, sir. 
'' Q. Mr. Mills, did yon testify that you testified on tl1e 
29th of November, 1945, in the Circuit Court of Middlesex 
in the case of Oom.m.onwealth v. Lewis Crockett? 
'' A. Yes, I was there. 
'' Q. And that you testified at that time that the Morattico 
Packing Company was owned by the Lord Mott Company and 
that the Remlik Oyster Company was owned by the Lord 
Mott Company Y · 
'' A. I say I don't remember exactly what I did say; I don't 
think I wduld testify when I knew when I came with the com-
pany what I know now.'' 
And on page 76: 
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'' Q. The orders that you carry out., given from Baltimore, 
come from whom? 
'' A. Mr. Roberts. . . 
''Q. Does Mr. Roberts give th~ Qrcle~s for the op~ration 
of all three companies t . . 
''A .. Yes. If I want to get any oysters, for instance, I take 
orders from him . 
. '' Q. Do you take orders from anyone else Y 
"A. Mr.-Engle, Mr. Bragg and Mr. Pemberton. 
'' Q. Are all those gentlemen also interested in., the Lord 
Mott Company Y 
"A. I would not say all of them. Mr. Bragg is interested 
in the oyster busine~s in Baltimore. 
"Q. Is Mr. Bragg also interested in the Lord Mott Com-
pany? 
"A. I could not say." 
From the foreg·oing excerpts from the testimony, it is per-
fectly obvious what the true conditions are in this case. The 
Morattico Packing Company was obviou~ly established for the 
purpose of permitting non-residents. to operate in Virginia. 
The whole basis of operation shows that the only thing of· 
value to them so far as the Morattico Packing Company is con-
cerned is its name and its charter. No regular stockholders' 
meetings are held at any specified place and the vice-president 
and general manager, and the only officer who lives in 
27* Virginia and *he a Maryla_nder who has been sent here 
by the Maryland interests, apparently knows nothing 
about the operation of the company. He formulates no poli-
cies or plans but simply as an employ~e of the Baltimore in-
terests carries out their instructions. A careful reading of 
the record is adequate reason why the other officials of Lord-
Mott · Company who were present refttsed to take the stand 
a1id submit to cross examination. The law is clear that a cor-
poration cannot be set np for "the purpose of evading· the law. 
In Vartanian on Corporations, ·at pages 13 and 14, the author 
says: 
"But the courts are unwilling to give to the entity con-
cept an effect beyond that for which it was conceived. It is 
said that while the general proposition that a corporation is 
to be regarded as a legal entity,. e:x:isting separate and apart 
from the natural persons composing it~ "is not to be disputed, it -
is a mere :fiction, existing only in idea, and has been 1ntro-
duced for the convenience of the corporation in making con-
tracts., in acquiring property for corporate purposes, in suing 
and being sued, and to preserve the limited liability of the 
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stockholders, by distinguishing between the corporate debts 
and property of the corporation, and of the stockholders in 
their capacity as individuals. Hence, as all fictions of law 
have been introduced for the purpose of convenience and to 
subserve the ends of justice, when they are urged to an intent 
and purpose not within the reason and policy of the fiction, 
they should be disregarded by the courts. The fiction cannot 
be abused; consequently a corporation cannot be formed for 
the purpose of accomplishing a fraud or other illegal act un-
der the disguise of the fiction; and when this is made to ap-
year, the fiction will be disregarded by the courts and the acts 
of the real parties dealt ·with, as though no such corporation 
had been formed, on the ground that fraud vitiates everything 
in~o which it enters, including the most solemn acts of men.'' 
In the case of .Tynes v. Shore ('V. Va.), 185 S. E. 845, the 
court said: 
28* *'' Courts will not · permit persons acting under the 
guise of a co-rporation to evade individual responsi-
bility'' (and gives a long list of citations). 
In the Virginia case of Food. Products (!onipany v. Pierce, 
154 Va. 7 4; 152 -S. E. 562., the court, in ref erring to B. N. Codd 
who owned sixty-one shares out of one hundred, made this 
observation: 
"B. N. Codd relative to the issue here could do anything 
which the company itself conld do, and was the company.'' 
The Virginia court had occasion a~min to toucl1 on this 
subject in the case of Elkins v. Industrial Gas Corporation, 
182 Va. 84; 28 S. E. (2d) 21: 
''Elkins having received credit for the payment of the notes 
by him, the indebtedness evidenced thereby was, as between 
Elkins and Industrial, fully cancelled and extinguished. 
Whether or not Bristol, controlled by its sole stockholder, is 
willing to permit Elkins to make a further chnrge against it 
is a matter between it and Elkins. As between Elkim; and 
Bristol, it makes no difference to either of them. Whatever 
affects Bristol affects Elkins. It is a matter of in which pocket 
he carries his assets.'' 
We, therefore, confidently assert that from the law and the 
facts the l\forattico Packing Company is not such a corpora-
tion as was contemplated by the LegiRlature, but instead was 
I 
. I 
j 
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org·anized to fraudulently procure oyster planting ground for 
non-residencts which thev themselves could never have oh-
tained. .. 
{D) The Oyster Planting Ground Was Open to Lease at the 
Time of Petitioner'.c; .Application, on January 5, 1946 
Even if Morattico Packing Company could legally hold 
oyster planting ground in·Virgfo.ia, which fact we vigor-
29• ously *deny, yet on January 5, 1946, it was polding tbi~ 
oyster planting ground under expired leases and as such 
your petitioner had a right to apply for the ground and being 
the first applicant was entitled to have his application posted 
and advertised according to law. As previously mentioned, 
Section 3193 of the Virg·inia Code of 1942 (Michie) ia the 
principal section involved in this case. It is provided in sub-
section 13 that each assig·nment shall continue for a period of 
twenty years. There is a perf e~tly valid reason if a lessee 
desires to have his lease renewed why the state should re-
quire him to make a new application. It is a well known.fact 
to all persons who live in Tidewater that oyster shore must 
be staked off at least once each year; that oyster stakes that 
are put in salt water for the purpose of marking the comers 
of the various plots rarely last more than a year, being fre-
quently run over by boats, distroyed by ice and eaten off by 
worms. When these markers are replaced, it is a matter of 
common knowledge that frequently they are not put back in 
the same place and therefore it is important for the state to 
require at least once in every twenty years a new application 
and survey on all oystter planting ground to determine the 
question of encroachment on the Baylor Survey or upon other 
rentable grounds not already taken up from the state. The 
Tental is only $1.00 per acre per year and therefore this is 
not an unreasonable requirement. The applicable portion 
of subsection 13 to this discussion is as follows : 
30* *'' Each assignment shall continue in force for a pe-
riod of twenty year~ from date of assignment; and if 
such applicant shall liold such ground for the full period of 
twenty years and at tl}e expiration thereof desire to continue 
fo hold the same and to have the lease renewed, then provided 
su,ch ground· is still oven. to lease u1idr!r the then existing lOIW 
such applica;nt .c;f,41,l hm~e prior ·ri,qht.c; oi,er all others for a 
renewal of the lca8e of the arou.nd: • * *" (Italics ours.) 
The word "then" in the statute· ]ms a verv definite mean-
ing. It cannot he construed to mean some period in the in-
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definite future, say twenty_ to thirty years as must be the 
contention of the defendants,. but means at the very most that 
it must be done within a reasonable time after the expiration 
of the lease. Failure of the lessee to exercise his option to 
l'enew unquestionably under the statute opens the shore to 
the first applicant. 
In the course of the argument counsel for the defendants. 
stated that the paper title of Morattico Packing Company ran 
back to 1892.(R., p. 87). This,facUs not substantiated by the 
record, how.ever, but if this were so and there was no reassign-
ment since that time, the leases would have expired more than' 
thirty years ago. Counsel for defendants put great stress 
in their argument on the fact that Morattieo Packing· Com-
pany or its affiliates had beeu paying 1·ental to the state every 
year for the oyster bottom and therefore the etate was obli-
gated to upp.old them in these leases even though void. "\!v e 
-respectfully e~ntend that this is not the question involved. 
The leases had expired and they were being held 1,y individ-
uals or corporations through another corporation illegally. It 
was rentable shore and a citizen of the Commonwealth 
31* had applied for it and *was therefore entitled to the 
shore. .Any other policy would do away with the prin-
ciple that has been so firmly enunciated since the. Code of 
1819 that the state holds its rich natural resonrces i1·" its 011ster 
grounds and other seafood in trir,st excl·zisii~ely for the resi-
dents of this sfate. This appears in all of the subsequent 
Codes down to the present time. 
The Supreme Court of· Appeals of Virginia in the case of 
Hundley v. NealA, 109 Va. 612; 64 S. E. 947, held that appli-
cations for oyster planting grounds should be recognized in 
the oFder of their priority in filing. Your petitioner herein 
contends that he is the only legal applicant to the oy~ter shore 
in question and under the law and the facts of this case is 
entitled to ·the shore. 
(E) The Transfers to the Cape Charl-P.s Bank in 1915 -lVere 
Void and the Leases .Therefore Cancelled and the 
Shore Reverted to the· State. · 
As.;has been previously said, until the Legislature in 1916 
amended-the oyster· law. co1:poratiom;" were not permitted un-
der the, law to hold oyster planting grounds. It is perhaps 
true that there were manv instances where this was done but 
if so it was · done contra1:y to law. The· law is firmly estab-
lished that a grantee in any gr-ant from the sovereign must be 
competent to take the title at the time of the grant or else the 
grant is void. Rice -v. Siow1i City&· 8t. R. Campany, 110 U.S. 
·1 
' 
'r 
Fred Nuttall v. Charles M. Lankford, Jr., et als. 23 
195; 4 Supreme Court Rep. 177. Therefore, the transfer to 
the Cape Charles Bank for whatever term of the lease that 
was remaining, if there was any and this is a question 
32• which *apparently no one can answer, was. absolutely 
void. This being so, the leases then reverted to the Com-
monwealth. The mere fact that the Commonwealth accepted 
rent on an illegal lease does not make it valid, as has been 
said you cannot breathe life in a dead body. 
· It is also settled law in this State that the ultra 1.,ires acts 
of any g·overnmental agency in making grants of public prop-
erty or domain are absolutely void. Alleghany County v. 
Parrish, 93 Va. 615 ; 25 S. E. 882. In the course of the opinion, 
Judge Buchanan had this to s~y: 
· "It is settled beyond controversy that the agents, officers., 
or governing body of a municipal corporation or of a county 
cannot bind the corporation by a contract which is beyond 
the scope of its powers. The inhabitants of a municipal cor-
poration are its corporators, and the officers are but the pub-
lic agents of the corporation. Their duties and powers are 
prescribed by .statute or by charter, which all persons not 
only may know, but are bound to know. It results from this 
doctrine that contracts not authorized by the charter or by 
statute, and which are, therefore, not within the scope of the 
powers of the corporation, are void, and in actions thereon 
the corporation may successfully set up as a defense its want 
of power.'' 
It is therefore respectfully submitted that the transfers · 
in 1915 to the Cape Charles Bank, which transfers of course 
have to be passed on by the Commission of Fisheries which 
is a governmental agency of the State, were absolutely void 
and the Shore reverted to the Commonwealth. 
33• *' (F) The R'ea.ss"-i.(11vment to M omttico Pack,i.ng Com-
pany on Jarmary ,2~, 1946, H'ere Void. 
Section 3193 (2) of the Code provides as follows : 
"Application for assi~'IlJilent of oyster-planting ground 
may be made by any resident of the State., or by any firm, or 
corporatfon chartered under the laws of this State for the 
purpose of oyster culture and the oysfor bnsine~~; and it shall 
he lawful for non-residents to be stockholders in sueh a firm 
or corporation provided -said firm or corporation employ only 
resident labor in planting, cultivating, selling, and marketing 
the oysters grown on the g·round or land so occupied;- and 
h. 
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provided its principal place of business for selling, and mar-
keting· said oysters be maintained within this State, mid the 
provisions of this section shall be incorporated in an.y le,ase 
of oyster ground to rtlfllY sitch firm or. corvoration, ;the viola-
tion thereof shall forfeit the lease." (Italics ours.) · 
Reference to defendants' exhibits 13: 14, 15, 16 and 17 which 
pµrport to be the reassig'Ilillents of oyster shore did not have 
incorporated in the reassignments which are the leases the 
language of the section above quoted. Counsel for the de-
fendants will doubtless take tbe position that this section 
is read into the lease. The provisions would be read into the 
lease unquestionably if the section did not specifically require 
that it should be incorporated therein. The express purpose 
of this requirement by tl1e Legislature was to put corpora-
tions on notice of the specific grounds under which they could 
hold oyster planting ground in Virginia and tl1e Legislature 
in its wisdom deemed it nec~ssary that this should be incor-
porated in the lease, and regardless of whatever may have 
been the custom of the· Commission of Fisheries the statute 
specifically makes the requirement, namely, that the provi-
sions of·Section 3193 (2) above shall be incorporated in the 
lease. Subsection (14) provides as followe: 
34• *" Any person, firm.! or corporation in possession of 
any oyster-planting ground which has not been assigned 
according to law shall have no pref erPnce as to having the 
same assigned to him, but such ground sha11 be open to the 
first applicant.'' 
It obviously appears tllat if the provisions of subsection 
2 have not been incorporated in the lease, then it has not 
been assigned according to law and even if the 1'forattico Pack-
ing Company had been eligible to hold the sl10re, which we 
-0ontend it is not, and even if it had nmde its application in 
time, which we contend that it has not, yet the shore would 
not have been assigned according to law and it would have 
had no preference under the Act. 
We further contend that the reassit:mmenb:; are void be-
cause subsections 3, 4 and 5 specifically Elet out the conditions 
under which an application can be mad(', what is required 
of the applicant and what is required of the in:.-:pector insofar 
as posting· and advertising- is concerned. Tho record shows 
by Blakemore's testimony (R., p. 53) thnt Morattico Packirip: 
Company made no application bn't on th€' contrary that· he, 
Blakemore, went to Mills (R., p. 52) and advised him that 
your petitioner had made application and that then Mills had 
I 
r 
I 
i 
( 
' 
~' 
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prepared and brought to him the reassignments 'Without ap-
plication., without posting, without advertising·, without sur-
veying, and in fact without doing anything that the statute 
requires. You may search Section 3193 and the rest of the 
Code and there is nothing therein to indicate that there is 
.any distinction between the procedure for a reassignment and 
the procedure for an original assignment. There is 
.35* every *reason why the same procedure should be fol-
lowed in the case of a reassig·nment as in the case of an 
-original assignment, but in this particular case the party seek-
ing the 1~eassignment did not haye time to comply with the. 
law and in his effort to get something on rerord, which un-
happily the Commission of Fisheries arid the Inspector col-
laborated with him in so doing, to evade the statute law of 
·Virginia, doubtless because of a mhdnterpretation of the law, 
and therefore beyond any question the reassignments are 
void and the first applicant, who is your petitioner, ·is entitled 
to the shore. 
{G) The Court ShouU Ha,ve Perrn.itted Petitioner to Have 
Am.e1nded His Bill . 
.A. review of the evidence shows that in an effort to defeat 
petitioner's claim other names were brought into this suit, 
to-wit, R. E. Roberts and R. E. Roberts, Incorporated, so 
as to do away with the responsibility of Lord-Mott Company. 
While we do not for one moment concede that the I...,ord-Mott 
Company is not the true hold.er of the oyster sho_re, we do 
contend nevertheless that the court ·with the wide discretion 
that it has in matters of permitting amendments and .under 
the peculiar facts and circumstances of this case should have 
permitted the pleadings to have been amended so as to ~ave 
brought R. E. Roberts and R. E. Roberts., Incorporated, mto 
the case. The testimonv of Mills in the Circuit Court revealed 
l)eyond all question that he was attempting- to change the story 
which he bad only recently given regarding the association of 
these parties and this information became available to 
36* your *petitioner only during the progress of the suit. 
For these reasons the amendments requested should 
have been allowed. It is respectfully submitted that the as-
shmments of el'ror are well taken. 
'Your petitfoner, therefore. pravs that he may be awarded 
an appeal from and supersedP-as 'to the decree aforesaid and 
that same be reviewed and reversed and that a :final decree 
may be entered by this court in accordance with the prayer 
of the bill filed in the court below. 
Your petitioner desires, through his attorneys, to state 
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orally his rea·sons why the appeal prayed for should be 
granted and if the appeal is awarded your petitioner here 
states that he expects to rely on thiE; petition as his opening 
brief. A copy of· this petition was mailed to R. O. Norris, Jr.,. 
and F. V. Watkins, attorneys for ]\forattico Packing Com-
pany, Lord-Mott Company, and to Lewis Jones, attorney for 
Charles M. Lankford, Jr., tT .. E. Blakemore, Oyster Inspector., 
and also counsel for lVlorattico Packing Company and Lord-
Mott Company, who were the opposing counsel in the trial 
court on the 28th day of September, 1946. 
This petition will be filed with the Clerk at Richmond, Vir-
ginia. 
Respectfully submitted, 
·, 
CHAS. S: SMITH, .JR., 
4-MMON G. DUNTON, 
Counsel. 
FRED NUTTALL, 
By counsel. 
37* *The undersigned, Charles S. Smith, ~Tr., and Ammon 
G. Dunton., attorneys practicing in the Supreme Court 
of Appeals of Virginia, certify that in their opinion there 
is error in the decree complained of in the foregoing petition, 
and that same should be reveiewed and reversed by the Su-
preme Court of Appeals of Virginia. 
CHAS S. SMITH, JR., 
AMI\f ON G. DUNTON. 
Received September 30, 1946. 
M. B. WATTS, Clerk. 
Oct. 16, 1946. Appeal and sitpersedeas a-ivarded by the 
court. Bond $500 .. 
M. B~ W. 
) 
t 
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RECORD 
VIRGINIA: 
In the Circuit Court of Lancaster County. 
Fred Nuttall, Complainant, 
v. ~ 
Charles M. Lankford, Jr., Commissioner of Fisheries, J. E. 
Blakemore, Oyster Inspector, District No. 6, Morattico 
Packing Company, Incorporateq., Lord-Mott Company, a 
corporation, Defendants. · 
Pleas bef o~e the: Circuit Court of Lancaster County, Vir-
ginia, on May 30, 1946. 
BE IT REMEMBERED that heretofore, to-wit: at rules 
held in the Clerk's Of :fice of said Court on the first Monday 
in March, 1946, came Fred Nuttall and filed l1is bill in chan-
cery against Charles M. Lankford, Jr., Commissioner of Fish-
eries, J. E. Blakemore, Oyster Inspector, District No. 6, Mo-
rattico Packing Company, Incorporated, Lord-Mott Com-
pany, a corporation, which bill is in the following words and 
fig11res, to-wit: 
"To the Honorable E. Hugh Smith, Judge: 
.Your complainant, Fred Nuttall, shows to the court that 
he has all his life been a resident of the State of Virginia and 
for many years he ·has been a resident of the City 
page 2 ~ of Norfolk and as such resident he is entitled to 
lease oyster planting ground from the Common-
wealth of Virginia and be now shows to the court the fol-
lowing case : 
First: That on the 5th day of January, 1946, he made ap-
plication to J. E. Blakemore, Oyster Inspector, Oyster Dis-
trict No. 6, Lancaster County, Virginia, to rent approximately 
133 acres of oyster planting ground in said Coup.ty and Dis-
trict and filed with Inspector Blakemore his written appli-
cation for an assignment of this ground, along with the said 
application your complainant gave Inspector Blakemore pis 
·check for $15.00 and in a few days he was advised by the 
Inspector that he· would have to deposit $50.00 with his ap-
plication, which he forthwith did. On January 16th, 1946, 
Inspector Blakemore returned the application to your com-
plainant's attorney and advised by letter that Mr. Lankford, 
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meaning Hon. Charles M. Lankford, Commissioner of Fish-
eries,. had instructed him as Inspector to return the appli-
cation as the ground for which your complainant applied was 
leased to "The Morattico Pkg. Co. Inc." The application 
and Inspector Blakemore 's letter to your complainant's at-
torney are herewith filed and marked Exhibit A and Exhibit 
Band made parts of this bill and to which reference is made 
for a complete description of the ground for which your com-
plainant applied. 
Second: That the ground for which your complainant has 
applied is now in the possession of the Lord-Mott Company, 
a corporation chartered under the laws of the State of Mary-
land and this corporation claims to be using this ground un-
der authority of Morattico Packing· Company, Incorporated, 
and both corporations claim that the latter ·bas title 
pag·e 3 ~ to it by virtue of several transfers, while the true 
fact is that all of said g-round is held and used by 
Lord-Mott Company and the Morattico Packing ·company is 
nothing but a nominal corporation owned by the Lord-Mott 
Company and used as a device to evade the statute law of the 
State of Virg·inia which does not permit a non-resident cor-
poration to hold oyster planting ground in this state. 
Third: That even if the Morattico Packing Company, In-
corporated, 'Yas an independent corporation and not merely a 
device owned by the Lord-Mott Company for the purpose of 
evading the law, as before alleged, it would not have any 
title to the aforesaid oyster planting gTound because there 
has been no assignment thereof to the Morattico Packing 
Company, Incorporated, or tho$e through whom it claims for 
more than twenty years, except possibly since your complain-
ant made application for the assignment of the said ground 
there has been a void reassignment of the same to the Mo-
rattico Packing Company, Incorporated, and if such reas-
signment bas been made it was made without any notice of 
such reassignment being posted and published by the Inspec-
tor as the statute in such cases requires. 
Fourth: That the Morattico Packing· Company, Incor-
porated, claims all of the said oyster planting ground, ex-
cept 8 24/100 acres which it claims under an assignment from 
R. W. Dogg·ett, Oyster Inspector, recorded on Oyster Ground 
Plant Book No. 4, page 265, in the Clerk's Office of this Court, 
by virtue of a transfer of 20.88 ac1·es f r<;>m John Grine ls and 
J. H. Croxton recorded in Oyster Gron~d Plat Book 4, page 
294, and the said assignors at the time of the alleg.ed transfer 
were not the owners of the. said ground and by virtue of a 
eertain writing recorded in 1\tlisc. Lien Book No. 1, page 164, 
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sig-ned by E. B. Blackman.. The said Blackman was 
page 4 r not at the time said writing was executed and re-
corded. the owner of the oyster planting ground de-
scribed in said writing and alleged to contain 105 acres, as 
will fully appear from the records of oyster planting ground 
in tbe Clerk's Office of this Court and even if the said Black-
man had at the time of the execution, delivery and recorda-
tion of the said writing been the owner of the oyster plant-
ing ground described in said writing, as lessee from the Com-
monwealth, no title thereto passed to the 1\forattico Packing 
Company, Incorporated, by virtue of said writing for the 
reason that tqe statutes in such cases made and provided at 
the time of the execution, delivery and recordation of said 
writing provided the only way there could be a valid transfer 
of oyster planting ground. 
Your complainant who has no remedy except in equity 
prays that Charles M. Lankford, Commissioner of Fisheries, 
J. E. Blakemore, Oyster Inspector, District No. 6, Morattico 
Packing Comp~ny, Incorporated, .and Lord-Mott Company, 
a corporation chartered under the laws of the State of Mary-
land with a place of business near Urbanna in Middlesex 
County, Virginia, may be made parties defendant to this bill 
and required to answer it, though answer under oath is 
waived; that the court will enter a declaratory judgment de-
claring: that the oyster planting ground for which your co;m-
plainant has applied not to be held under any valid assig.n-
ment, transfer or lease from the Commonwealth of Virginia 
by either the Morattico Packing Company, Incorporated, or 
the Lord-Mott Company; that the said ground was at the 
time your complaina:nt made application therefor :rentable 
oyster planting ground, not. within the Baylor Survey, and 
that it- is the duty of J. E. Blakemore, Oyster In-
page 5 ~ spector, District No .. 6, to post and publish notice 
of your complainant's application for said ground; 
that if the said J. E. Blakemore, Oyster Inspector, District 
No. 6, shall fail and refuse to post and publish notice of your 
complainant's application for said ground that a mandatory 
injunction be granted your complainant requiring him to post 
and publish notice of your complainant's application in ac-
cordance with the requirements of the statute in such cases 
made and provided; that the Clerk of this Court be required 
to make proper entries in Oyster Ground Plant Book No. 4 
wherever it appears that the Morattico Packing Company, 
Incorporated, owns· any p~rt of Hw oyster ground for which 
your complainant has applied, that the alleged title to said 
~ oyster planting g-round has been declared void by a decree 
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entered in this cause; and, that your complainant may have 
all such fuller and more general relief as the nature of his 
case requires and as to equity may seem meet. 
FRED NUTTALL, 
By (.Signed) CHAS. S. SMITH, JR., P. Q. 
CHAS .. S. SMITH, JR. 
EXHIBIT A. 
Commonwealth of Virginia 
Commission of Fisheries 
APPLICATION FOR OYSTER PLANTING GROUND 
Norfolk,. Va. Jan. 5th, 1946 
To J. E. Blakemore, Oyster Inspector, District No. 6 
County of Lancaster, Va. 
I, Fred Nuttall, Address- 2609 Granby St. Norfolk, Va., a 
resident of the State of Virginia, hereby apply for ground 
for oyster planting purposes, under the laws qf Virginia, 
made or to be made. 
page 6 ~ Said ground is in the waters of the Rappalmu-
. . nock Rive.r, near Morattico Wharf, and is estimatect 
to contain 133 acres, and situated in Oyster District No. 6 
County of Lancaster, Virginia, and described as follows.: 
Near Morattico Wharf, mouth of Mud Creek and off property 
of F. Conley. .A.11 this ground is now worked by Lord-Mott 
Co. Plat of 8 24/100 acres in oyster ground plat book No. 4 
Lancaster Co. ·Clerk's Office page 265, plat of 20.88 acres in 
. oyster gTound plat book No. 4 page 134 Lancaster Co. Clerk's 
Of :fice, 105 acres same ground descdbed in MiscellaneouB 
Lien Book No. 1 page 164 Clerk's Office Lancaster Co. 
I ask that proper notice be at once posted, and that sur-
vey, plat and assignment be made promptly as practicable, 
and I herewith deposit the sum of $15.00 toward defraying 
the expenses of'said survey and plat and agree that should 
this amount not be sufficient to cover same I will promptly 
meet the deficiency and I further agree that all legal re-
quirements will be promptly met by me. 
Witness my signature this 5 day of January, 1946. 
(Signed) FRED NUTTALL. 
(The above application was filed in duplicate.) 
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EXHIBIT B. 
Commonwealth of Virginia 
Commission of Fisheries 
General Offices : Newport News, Va. 
Ottoman, Va. 
Jan. 16, 1946 
Mr. Chas. S. Smith, 
Saluda, Va: 
Dear Sir: . 
r:. 
I have been instructed by the Commissioner, Mr. 
pag·e 7 ~ Lankford, to retui:n to you enclosed application as 
this oyster ground is now being leased by The 
Morattico Pkg. Co~ Inc. and is not open for application. 
Very truly yours, 
(Signed) J. E. BLAKEMORE, 
· Inspector.'' 
At another day, to-wit: on the 29th of April, 1946, came 
the l\forattico Packing Company, Incorporated, and filed its 
demurrer to said bill of complaint, which demurrer is as fol-
lows: 
''Virginia: 
In the Circuit Court of Lancaster County. 
Fred Nuttall 
v. 
Charles l\f. Lankford, Commissioner of Fisheries, et als. 
The said defendant, l\forattico Packing Company, Inc., 
says that, as to the bill in this cause filed against said de~ 
f e11dant and others, paragraph ''Second'' of said bill is not 
sufficient in law, and states the grounds of d·emurrer relied 
on to be as follows : 
The substance of the allegation in paragra'ph ''Second'' 
of said bill is an admission on the part of the plaintiff that 
the oyster shore involved in this cause is held by this defend-
ant, but that this defendant has g·iven autliority to a fQreign 
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corporation to use the oyster shore to derive a profit or gain 
therefrom, and that this defendant is merely a nominal cor-
poration owned by the said foreign corporation Lord-Mott 
. Company, and the bill :filed asks for a cancellation 
page 8 } of the leases, assignments or transfers of oyster 
shore held by this defendant. 
That under the statute law of Virginia, as appears in 
Michie 's Code of Virginia as section 3222, even if such asser-
tion were true, the punishment is by fine and there is no 
provision whatever calling for any cancellation of any lease, 
assignment or transfer of oyster shore held by this defend-
ant, which is the real prayer of the bill of the complainant 
in this cause; that the allegations in paragraph "Second" 
of complainant's bill, under the law of Virginia, are in reality 
in the nature of a criminal charge and have no place in this 
cause seeking a cancellation of the leasees, assignments or 
transfers of oyster shore held by this defendant and asked 
to be assig·ned to the said complainant Fred Nuttall. 
The ref ore this defendant demurs to said paragraph '' Sec-
ond'' of complainant's bill and asks that said paragraph be 
ordered stricken from the bill in this cause filed. 
(Signed) MORATTICO PACKING CO. INC. 
By Counsel.• 
NORRIS & WATKINS, 
LEWIS JONES, 
p. d. 
Likewise, on the 29th day of April, 1946, came Morattico 
Packing Company, Incorporated, and filed its answer to said 
bill of complaint, which said answer is in the following words 
and figures, to-wit: · 
'' The Answer of Morattico Packing Company, Inc., a com-
pany chartered under the laws of Virginia, to a bill in equity 
filed in the Circuit Court of Lancaster County, Virginia, in 
which Fred Nuttall is complainant and Morattico 
page 9 } Packing· Company, Inc.; Charles M. Lankford, Com-
missioner of Fishe.ries of Virginia; J.E. Blakemore, 
Oyster Inspector of District No. 6, and Lord Mott Com-
pany, a corporation chartered under the laws of Maryland, 
are defendants. 
This respondent, reserving to itself the benefit of all just 
exceptions, or so much thereof as it is advised it is material 
it should answer, answers and says: 
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That it is a corporation charteted under the laws of Vir-
ginia for the purpose of oyster culture and of engaging in all 
other phases of the oyster business, and that it has employed 
only resident labor in planting, cultivating, selling and mar-
keting the oysters grown on the oyster planting grounds, 
which have been duly assigned to it under the laws of Vir-
ginia, and that it has its principal place .of b_usiness for sell-
ing and marketing said oysters in the State of Virginia; 
That in' answer to the first paragraph of the complainant's 
bill, this defendant is not advised as to whether or not the 
.allegations of same are correct, and prays the court that the 
complainant be required to strictly prove same by proper 
and acceptable evidence.; and · 
That as to paragraph two of the co.mplainant 's bill, this 
defendant denies i1i toto the ~llegations therein to the effect 
· that all of the oyster planting ground held by this defendant 
is held and used by Lord Mott Company, a CO!poration char-
. tered under the laws of the State of Maryland, but on the 
contrary asserts that all of said oyster planting grounds 
mentioned and described in the complainant's bill, which is 
the subject matter of this snit, are actually held 
page 10 } and worked by this defendant, which is a domestic 
corporation and which employs only resident la-
bor in planting, cultivating, selling and marketing the oys-
ters grown on said grounds, and has a place of business 
within this state for selling and marketing said oysters. This 
defendant further denies the statement in paragraph two of 
the complainant's bill to the effect that the Morattico Pack-
ing Company, Inc., is nothing but a nominal corporation and 
is used as a device to evade the statute law of the State of 
Virginia, which does not permit a non-resident corpora.tion 
to hold oyster planting ground in this state; and . 
That as to the third paragraph of the complainant's bill, 
this defendant denies the allegations therein in, toto, and as-
~erts and affirms that it became legally possessed of the oys-
ter planting grounds in. question under a valid assignment, 
which was executed on the 10th day of December, 1926, and 
was duly recorded in the Clerk's Office of the said County 
,)f Lancaster on the 19th day of April, 1927; that it has held 
said oyster planting grounds continuously from December 
10, 1926, to the date of the filing of this answer, and has cul-
tivated and worked the same as aforesaid, and has annually 
1Jaid to the State of Virginia the legal rental tax of one dol-
lar per acre; and that under the laws of Virginia it has re-
<Jently made application for a re-assignment of the same ·to 
it, which has been made and placed to record in the Clerk's 
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Office of said county and which is a valid and legal re-assign-
. ment but that if such re-assig'Ilment were not a valid and legal 
re-assignment, this defendant under the laws of Virginia, 
wonld now be entitled to have a re-assig·nment of said plant-
. ing grounds to it that is valid and legal, and that 
:pag·e 11 ~ this defendant in the culture of oysters upon said 
oyst~r planting grounds has expended thousands 
of dollars through the years and that it now has young oys-
ters planted and growing on said' oyster planting grounds 
which were planted at the cost of many thousands of dollars 
to .your defendant; and . 
That as to. the fc;mrtli paragraph in the complainant's bill,. 
this defendant denies the allegations therein to the effect that 
this defendant has not good title to the several parcels of 
-0yster planting gTound aggreg~ting approximately one hun-
dred and thirty-three acres and located in waters within the 
territorial limits of said County of Lancaster, which are men-
tioned in the bill of complaint and which are the subj.ect mat-
ter of this ·suit, fri toto, and asserts and affirms that it holds 
said oyster planting grounds under lease from the State of 
Virginia, pursuant to the laws of Virginia, by a chain of 
title running back in all instances for more than twenty years 
and in most instances for about forty years, and that it has 
eomplied with the laws of Virginia in the culture of said oys-
ter planting grounds and in taking up oysters from said 
grounds and marketing the same, except that upon one .oc-
casion through inadvertence and without intention to violate 
the law this defendant did dredge some of its said grounds 
without securing a permit therefor and the execution of a 
bond, all of which however was done shortly thereafter and 
as soon as the matter was called to the attention of your 
respondent. 
Wherefore this respondent prays that the court enter no 
judgment against its interests but protect the same. 
page 12 } And now having fully answered the complain-
ant's bill, this defendant prays to be henceforth 
dismissed with its reasonable costs by it in this behalf ex-
pended. 
(Signed) MORATTICO PACKING COMPANY, INC. 
NORRIS & WATKINS, 
LEWIS JONES, 
p. d. 
By Counsel. 
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And, likewise, came the Lord-Mott Company, a corpora-
tion, on the 29th day of· April, 1946, and filed its answer to 
the said bill of complaint, which answer is in the following 
words and :figures, to-wit: 
'' The Answer of Lord Mott Company, a corporation char-
tered under the laws of Maryland, to a bill of complaint filed 
against it, l\forattico Packing Company, Inc., a domestic cor-
poration; Charle~ M. Lankford, Commissioner of Fisheries 
in Virginia,. and J. E. Blakemore, oyster inspector of district 
number 6 in Virginia, in the Circuit Court of Lancaster 
County, Virginia. 
This defendant, reserving to itself tpe benefit of all just 
exceptions to said bill of complaint, or to as much as it is 
advised it is material it should answer, answers and says: 
That it does not- know whether or not the allegations con-
tained in the first paragraph of complainant's bill are true; 
and 
That as to the second paragraph of complainant's bill it 
denies in toto that it is now using or has ever used the par-
cels of oyster planting ground located in waters within the 
territorial limits of the County of Lancaster in the 
page 13 ~ State of Virginia and now held by Morattico Pack-
ing Company, Inc., -leased from the State of Vir-
giJJ.ia; that it further denies that the Morattico Packing is 
merely a nominal corporation. and is used as a device to 
• evade the statute law of the State of Virginia, which does not 
permit a non-resident corporation to hold oyster planting 
ground in Virginia; and 
That as to the third parag-raph of complainant's hill, it 
denies in toto the allegations therein to the effect that your 
defendant .and Morattico Packing -Company, Inc., have con-
spired for the purpose of evading the law of Virginia and 
that said Moi·attico Packing Company, Inc., is a mere device 
for the purpose of evading said laws; that it is not learned 
in the Virginia law but does affirm that said Morattico Pack-
ing Company, Inc., has held said oyster planting· grounds for 
more than twenty years, has annually paid the legal rental 
tax for same to the State of Virginia and has worked and 
operated the same, and has recently had a re-assignment of 
said oyster planting grounds to it; and · 
That as to the fourth parag·raph of complainant's bill, this 
defendant asserts and affi!mS that s~id Morattico Packing 
Company, Inc., holds a va).id and legal assignment of ~aid 
oyster planting grounds mentioned in the complainant's bill~ 
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which are the subject matter of this suit, and purchased said , 
planting grounds from residents of Virginia and paid there-
for an adequate consideration and that said ·transfers and 
assignments are of record in the Clerk's Office of Lancas-
ter County, Virginia; and 
That as to the fifth paragraph this defendant answers and 
says that the only connection between this defendant and 
l\forattico Packing Company, Inc., is that Mr. Roy 
page 14 } E. Roberts of Baltimore City is the majority stock-
holder in both corporations; that since 1940 this 
defendant which is owned by Mr. Roy E. Roberts, has been a 
stockholder in Morattico Packing Co., Inc.; that this defend-
ant has never engag~d either in the culture of oysters or in 
any phase of the oyster business either in Virginia or else-
where, but that its activities are solely restricted to the pack-
ing and canning of fruits and vegetables and the marketing· 
of same, and that it maintains plants for this purpose both in 
Baltimore ·City, Maryland, and in Middlesex County, Vir-
ginia, where it has expended hundreds of thousands of dol-
lars in the vegetable canning business to the great benefit of 
the citizens of that and adjoining counties. 
And now having fully answered the complainant's bill, 
this defendant prays to be henceforth dismissed with its rea-
sonable costs. by it in this behalf expended. 
(Signed) LORD MOTT COMPANY,. 
NORRIS & WATKINS, 
LEWIS JONES, 
p. d. 
A Corporation, 
By Counsel.. 
Likewise, on the 29th day of April, 1946, came Charles M. 
. Lankford, Jr., Commissioner of Fisheries for. the State of 
Virginia, and filed his answer to the said bill of complaint, 
which answer is in the following words and figures, to-wit: 
"The answer of Charles M. Lankford, Jr.~ Commissioner 
of Fisheries for the State of Virginia, to the bill of complaint 
filed against him in t~e Circuit Court of the County 
page 15 ~ of Lancaster, Virginia, by Fred Nuttall, com-
plainant. 
Your respondent, reserving to himself the benefit of all 
just exceptions to the said bill of complaint, for answer 
thereto,· or to so much thereof ~s he is advised that it is 
material he should answer, answers and says: 
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1. That the application of Fred Nuttall filed on or about 
the 5th day of January, 1946, with J. E. Blakemore, Oyster 
Inspector, Oyster District #6, Lancaster County, Virginia~ 
for a lease of approximately one hundred and thirty-three 
( 133) acres of oyster planting ground in the Rappahannock 
River, Virginia, was returned to the said applicant by the 
said Inspector, J. E. Blakemore, by direction Qf your re-
spondent, on account of the fact that the oyster ground ap-
plied for by the said Fred Nuttall was already leased to the 
Morattico Packing Company; 
2. That according to the records of the Commission of 
Fisheries of Virginia, the ground in question is owned and 
operated by the Morattico Packing Company, and that the 
said Commission of Fisheries has no knowledge whatever or 
any information indicating that the Lord-Mott Company is 
interested in or controls such ground as alleged in said bill 
of complaint. 
3. That according to the records of the Commission of 
Fisheries of Virginia, the assignment in question to the Mo-
rattico Packing Company is valid and legal. 
4. That your respondent neither affirms nor denies the mat-
ters alleged in the fourth paragraph of complain-
pag-e. 16 r ant's bill but calls for strict proof of the same. 
And now having fully answered the complain-
ant's bill your respondent prays to be hence dismissed with 
· hi~ reasonable costs by him in this behalf expended. 
(Signed) CHARLES M. LANKFORD, JR., 
Commissioner of Fisheries of the 
State of Virginia. 
F. E. KELLAM, Counsel. 
And now, on this day, to-wit, the 30th day of May, 1946, a 
final decree was entered · herein, which is in the following 
words and figures, to-wit: 
'' This cause came on this day to be heard upon the bill of 
complaint and exhibits filed therewith; the demurrer of the 
defendant, l\forattico Packinp; Company, Incorporated; the 
separate answer of l\forattico Packing Company, Incor-
porated; the separate answer of Lord-Mott Company, a cor-
porntion; and the separate answer of Charles M. Lankford, 
,Jr., who is the same as Charles M. Lankford above named, 
Commissioner of Fisheries for the State of Virginia; the 
c-0mplainant's replication to said answer; the said J. E. 
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Blakemore having failed to. plead to or demur to or answer 
the complainant's bill but being present in open court; and 
upon the evide:µce taken ore tenus by consent of all parties; 
and was argued by counsel.. 
Upon consideration whereof the Court qoth- adjudge, or-
der and decree that the demurrer of Morattico Packing Com-
pany, Incorporated, be overruled; and the com-
page 17 ·~ plainant and the defendants having agreed in open 
court that the Court hear the evidence- ore te1111us~ 
and having waived notice as to same, the Court proceeded to 
hear the evidence of 0. B. Chilton, Clerk of this court; J. E. 
Blakemore, one/of the above named def end.ants; R. E. Mills·, 
and L. D. Booth; and it appearing to the Court from the 
evidence in this cause, including the several exhibits there-
with,. . 
FIRST: That the evidence signally fails to sustain the 
allegations contained in the second paragraph of the com-
plainant's bill; and the Court doth therefore so adjudg·e, or-
der and decree; and 
SECOND: That when and if the second paragTaph of the 
complainant's bill is so disposed of, that the said complain-
ant's case and any supposed rights that he may have in the 
premises must be prejudiced upon the provisions of Sub-sec-
tion 14 of Section 3193 oi the Code of Virginia (Michie's Code 
of 1942), which is in the following words, to-wit: 
"Any person, firm, or corporation in possession of any 
oyster-planting ground which has not been assig'Ded accord-
ing to law shall have no preference as to having the same 
assigned to him, but such ground shall be open to the first 
applicant.'' 
.And this Court, being of tl1e opinion that said provision of 
the statute was never intended to, and should n_ot be con-
strued to, apply to the facts of the instant case, doth so ad-
judge, order and decree; and · 
THIRD: That since the above two adjudications are cor-
rect, it therefore appears to this Court that Charles M. Lank-
ford, Jr., Commissioner of Fisheries, and the Com-
page 18 ~ mission of Fisheries, acting· for the State of Vir-
ginia, were within their rig·hts and were acting ac-
cording to law, in refusing to assign to the complainant, upon 
his application therefor, the oyster ground, which is the sub-
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ject matter of this suit, and· which was, on the date of said 
applicatioIJ., in the possession of said Morattico Packing Com;.. 
pany, Incorporated, and had been in its possession since the 
· year 1926; it (said Morattico Packing Company2 Inc.) hav-
ing since the year 1926 paid to the State of Virginia the an-
nual rental for said oyster ground, and having before the 
date of said complainant's application therefor paid the said 
annual rental tax on said oyster ground up to September 1, 
1946, and there being no unpaid rental taxes on said oyster 
ground, and the said Morattico Packing CompaJ!y, Jncoi·-
porated, being a corporation chartered under the laws of this 
state for the purpose of oyster culture and the oyster busi-
ness, and having employed only resident labor in planting, 
cultivating, selling and marketing the oysters grown on said 
ground, and having its principal place of business for sell-
ing and marketing said oysters within this state; and having 
now planted on said oysteF ground seed and planted oysters 
of the value of thousands of dollars ; the Court doth so ad-
judge, order and decree ; and 
FOURTH: That since it further appears to this Court 
that on January 22, 1946, the Commissioner of Fisheries;. act-
ing for and on behalf of the State of Virg-inia, and before 
the institution of this suit, re-assigned the said oyster ground 
to said Morattico Packing Company, Incorporated, and that 
in so doing it was ~thin its rights and was acting 
page 19 ~ in accordance with law; this Court doth so ad-
judge, order and decree ; and 
FIFTH : This Court doth further adjudge, order and de-
cree that the said complainant has no standing in., and should 
uot be decreed any rights in the premises in a court of con-
science ; and 
SIXTH : Lastly, this Court doth further adjudge, order 
and decree that the complainant's bill be dismissed at his 
costs, to which said rulings of the Court the plaintiff, by 
('Ounsel, excepted and assigned his reasons therefor .. 
The following evidence on liehalf of the complainant and 
of the defendants, respectively, as hereinafter denoted, is 
all the evidence that was introduced in the trial of this cause: 
page 20 ~ By M:r. Norris: I make the motion to the Court 
that the second paragraph of the bill be stricken 
from the bill. 
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Now, the provisions of sub-section (2) of Section 3193 of 
the Code of Virginia are as follows: that a domestic cor-
poration, authorized .by law to engage in oyster culture, with 
non-resident stock, may hold and cultivate oyster shore in 
Virginia, provided that they employ only resident labor, and 
provided that they have a place for the marketing and sale 
of their oysters in Virginia. Now, there is no denial here 
in this bill of the fact that the Morattico Packing Company, 
Incorporated, is a Virginia corporation; in fact, the bill prac-
tically admits it. There is no denial that they employ local 
labor; there is no denial of the fact that they maintain a 
place in Virginia for the marketing of their oysters. The 
only claim is that the Lord-Mott Company is in possession 
of and practically in use of the Morattico Packing Company 
ground. 
By the Court: Is not that a fact¥ 
By Mr. Norris: I point out to the Court then even if that 
fact were true, it does not under the law call for a cancella-
tion of the holding and lease of the l\forattico Packing Com-
pany, and that js my reason for the motion to strike. We 
deny that allegation in toto; but the point I am 
page 21 ~ making is this, Your Honor, if it were true, it does 
not call for the cancellation of any lease that stands 
in the name of the Morattico Packing Company under the 
laws of Virginia. . 
The general decisions are. harmonious in the fact that a 
corporation, to all legal intents and purposes, is a citizen; 
a foreign corporation is a non-resident and a resident cor-
poration is a resident, and the bill charges that a resident 
corporation, a citizen of Virginia, is holding the oyster shore, 
but is allowing a non-resident corporation to use it as a de-
vice to evade the statute law. 
Now I turn to Section 3222 (which was read). 
Now, mind you, it makes it a criminal offense, but it does 
not provide for the forfeiture of the lease. 
Shall I read you the next section, reading- as fol-
page 22 ~ lows : 
'' If any person other than a resident of this State, as de-
fined in this chapter, shall take or catch .fish or shellfish, in 
any of the water of this State, or in any waters under the 
jurisdiction of this State formarket or profit., or if any person · 
other than a resident of this State, or an oyster planting 
gTound, rent any oysters to planting grounds, or plant shell-
fish in any of the waters of the State, or waters under the 
.; 
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jurisdiction of the State, he shall be fined not less than $500 
nor more than $2,000 for each .offense~ and said rental., lease 
or assignment .shall be \"oid. * • * '' 
Now, our position here is this, that Sec. 3222 covers this 
1Case and does not provide for a cancellation of the lease, but 
it provides for criminal prosecution and punishment; th.at 
this case here is not a case of criminal prosecution, but asks 
that these leases be annulled .and cance]ed, and thfa suit is 
.a suit to be allowed to come in and take possession of the shore., 
which the_ Morattico Packing Company has held and paid 
taxes on smce 1926 ; has e~-pended thousands of dollars on and 
no'Y has thousands of dollars worth of young oysters planted 
on 1t. 
By the Court: Is not your motion almost tantamount to a 
demurrer to that paragraph 1 
By Mr. Norris: It is a demurrer. 
By the Court: In other words, you say, admit-
page 23 } ting all the facts stated in that paragraph, you 
]1ave not a case T 
By Norris: Yes. Not a case for the cancellation of these 
leases. If that is so, probably we will file a demurrer in writ-
ing;which we will do in a few minnte. In that way~ we will get 
· rid of this question entirely and then the validity of the leases 
will be left. They say in another part of the bill that the lease 
to the Morattico Packing Company, Inc. is invnlid. 
By Mr. Smith : If t]1e Court please, when your Honor asked 
-Senator Norris if.his motion did not amount to a demurrer 
to this particular paragraph of the hill, I understand he says 
it is a demurrer. Treating· his motion as a demurrer to the 
second paragraph to test whether the mot.ion should prevail 
is admitting everything alleged in the ~econd parag-raph 
of the bill to be true, whether or not the case as stated in 
t11e second paragraph stands or falls (Re-reads th~ second, 
parag:raph at this point.) 
It is true that the 8lcond paragraph is not. elaborate in its 
allegations. but it is direct. It al1eg·es that the Lord-Mott 
Company is in nctual possession of the ground; that it is 
holding tl1e ground; that it is nsing the ground by authority 
of the Morattico Parking Company. The Morattico 
page 24 ~ Packing Companv ii;, a Virginia corporation; there 
· · is no question about tl1at. The c11arter is in Lan-
raster County, and the serond paragraph of the bill alleg-es 
that tl1e Morattico Packing Company is nothing- but a device 
used by the Lord-Mott Companv to enable it to do what it 
cannot" do under tlrn laws of the 'state of Virginia, itselt In 
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other words, it alleges that the Lord-Mott Company is a 
straw man; that it serves the Morattico Packing Company 
to evade the laws of Virginia, and I cannot see w~ere the de-
fendant in this case can draw any particular comfort from the 
Code sections that Senator Norris has read and discussed .. 
We are not on the criminal side of the court. We ai·e pro-· 
ceeding by a bill filed under the declaratory judg·ment statute 
asking the court to decide whether anyone holds any valid 
title b> the oyster-planting· ground describe-d, and I hardly 
think it is necessary to read any decisions to the court, or to 
do any more than state the fact that if the Lord-Mott Company 
is the owner and is the · party who is using the oyster-plant-
ing ground and is merely using the Morattico Packing Com-
pany to evade the law as to the use of oyster-planting grounds,. 
that the court · cannot sanction such an arrang·ement. VV e-
might as well not have any law in the State forbiding the non-
resident to lease oyster-planting .ground if all they have to 
do is to lease oyster-planting ground and hav.e the 
page 25 ~ lease in the name of the Morattico Packing Com-
pany and merely get the lease recorded in the 
Clerk's Offices of the State · and with the Commission of 
Fisheries~ 
I had anticipated, as I said in the openjng statement, that 
it would very probably not be necessary for us to go into the 
questions of fact whicl1 are alleged in the second paragraph 
of the bill, because, if the allegations in the following para-
graphs in the bill are sustained by the proof, it would be 
decisive of the case, except as to 1-1/Bth acres a fraction of 
the planting ground, which makes no particular di1forence one· 
way or the other, and that we might pass by temporarilv the 
questions raised in the second paragraph; but since Senator 
Norris has demurred to the second paragraph it brings the 
issue before the court, althoug·h the law he has involred · by 
the second paragraph is before the con rt, and if your Honor 
desires to hear argument to sustain our position I think we 
are in position to argue the matter at thfa time; but I don't 
think it wiII serve any g·ood purpose at this time, because the 
court will really not have to pass on the second paragraph 
at all if we prevail in the following paragraphs. 
By Mr. Norris: If your Honor please, I jm1t wanfod to 
state our position here; the law makes n clear distinction be-
tween a resident allowing- a non-resident to op-
page 26 ~ e1~ate an oyster grpnnd in Virginia and a non-resi-
dent operating it. W11ere a non-resident operates 
it the lease is void. It does not sav in the case of a resident 
that it cancels it; it says they are.liable to criminal punish-
ment. 
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0. B. Chilton. 
We will file a demurrer and I will change my motion to 
strike. 
By the Court: The general equity rule is that a court of 
equity has not the power to enjoin the ~ommission of a crimi-
. nal offense. I can see· that in one case it makes the resident 
subject to a fine without specifically saying that his lease 
shall be cancelled, and· in the case of a non-resident it not 
only makes liim liable to a criminal punishment, but a can-
cellation of the lease as well, but I think that in a criminal 
prosecution it would be right bold in me to say that a court 
would not have the general inherent authority to cancel the 
lease of a resident who was deliberately permitting a non-
resident to do this., and the lease would thus be the basis un-
-der which he could evade the laws of Virginia in that say. 
For the time being I overrule the demurrer and the defend-
ant excepts and .J put the complainant to prove that such 
thing·s are being done. 
By Mr. Norris: We reserve an exception for the reasons 
stated. I want it understood that the demurrer will be filed. 
By the Court : Gentlemen, do you want an issue out of 
chancery? 
page 27 ~ By Mr. Norris: Personally, your Honor, I don't 
think we want an issue out of chancery; but my 
mind has not been made up; I might want to change. 
By the Court: Go ahead with your evidence. 
0. B. CHILTON, 
a witness called on belmlf of the Plaintiff, being first. duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Dunton: 
Q. Please state your name, age and occupation? 
A. 0. B. Chilton, Clerk, 50. 
Q. You are Clerk of Lancaster County, are you noU 
A. Yes, sir. 
Q. Mr. Chilton, these rec~rds we have here on the table ancl 
Oyster Plat Book No. 3 and No. 4, are they the official reco_rds 
of your office ? 
A. Yes, sir. 
Q. How long have you been Clerk? 
· A. Since ,January,, 1922. 
Q. And you were Deputy Clerk for a Jong time prior to 
that? · 
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A. I was Peputy Clerk when I was twenty-one. l\iy father 
qualified me when I was twenty-one. I am fifty now; have 
either been Deputy or Clerk ever since, except when I was in 
the service. . 
Q. Your father was Clerk prior to you Y 
A. Yes, sir. 
pag·e 28 ~ By Mr. Smith: If your Honor please, we now 
offer the following exhibits: 
PLAINTIFF'S EXHIBIT AA. 
Oyster Plat Book No. 3, page 55. vVe now offer a 50 ac:re 
_ plat, recorded in Oyster Plat Book No. 3, page 55, formerly 
,Vhealton Packing Company, a corporation, now E. B. Black-
man, Lancaster· County, Va., Rappahannock Rock Plat of 
Oyster Bottom, surveyed under Act of Legislature 1882, con-
taining 50 acres. H. P. Hall, County Surveyor, 1898. "By 
direction of Wbealton Packing Company, and all charges on 
this plat having been paid up to September 1, 1910, I hereby 
transfer same to E. B. Blackman, this 21st day of May, 1910 .. 
J. C. Brewington. 
Virginia, In the Clerk's Office of the Circuit Court of Lan-
caster County, the 21st day of May, 1910, this plat was re-
ceived and admitted to record. 
Teste: 
W. M. CHILTON, Clerk." 
PLAINTIFF'S EXHIBIT BB. 
Oyster Plat Book 3, page 219. .A. tran~fer of 50 acres of 
oyster planting ground to Cape Charles Bank, Inc., this 15th 
day of November., 1915. E. M. Lewis, Inspector, District No. 
22lf2. Clerk's certificate. 
page 29 ~ PLAINTIFF'S EX. C. 
Oyster Plat Book No. 3, page 218, to the Cape Charles Bank, 
Inc., formerly E. B. Blackman, 34-35/100 acres. 
PLAINTIFF'S EX. D. 
Oyster Plat Book No. 3, page 218. Cape Charles Bank, 
Inc., formerly E. B. Blackman, 8-32/100 acres. 
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PLAINTIFF'S ]UX. E. 
'Oyster Plat Book No .. 3, page 219. Cape Charles Bank, 
Inc., formerly E. B. Blackman. 15 acres. 
PLAINTIFF'S EX. F. 
Deed dated 8th day of September, 1925., between the Farm-
€rs and Merchants Trust Bank, a corporation, su'ceessor to 
Cape Charles Bank, Inc., and },. G. Lankford, which deed is 
recorded the 14th day of September, 1925, in the Cl~rk's 
Office of the Circuit Court of Lancaster County, D. B, 65, 
page 19. 
PLAINTIFF'S EX. G. 
Deed dated '25th day of September, 1926, between F. G. 
Lankford and Alma C. Lankford; bis wife., to E. B. Blackman, 
recorded 29th day of September, 1926, in the Clerk's Office 
·of the above mentioned court, in Deed Book 65, page 264. 
page 30 ~ PLAINTIFF'S EX. H. 
Miscellaneous Lien Book No. l, page 164. This is a bill 
of sale, dated the 10th day Qf December, 1926, from E. B. 
Blackman to Morattico Pac~ing Companyt Inc., recorded in 
the Clerk's Office of Lancaster County, Va., on the 19th of 
April, 1927, in Miscellaneous Lien Book No~ 1, page 164 .. 
PLAINTIFF'S EX. I. 
Oyster Plat Book .No. 4, pag·e 134, 20-88/100 acres assigned 
to G. 0. Howeth. 
PLAINTIFF'S EX. J. 
Oyster Plat Book No. 4, pag·e 151, transfer by G. O. Howeth 
of 20-88/100 acres to ,J. H. Grinels and J. H. Croxton-6/7ths 
to J. H.' Grinels and l/7th to J. H. Croxton. 
PLAINTIFF'S EX. K. 
Oyster Plat Book No. 4, page 294; transfer from J. H. 
Grinels and ,J. H. Croxton to Morattico Packing Company, 
Incorporated, of 20-88/lOoths acres. 
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PLAINTIFF'S EX. L. 
Oyster Plat Book No. 3, pag.e:71; 6 acres assigned. to E. B. · 
Blackman. 
page 31} PLAINTIFF:'S EX .. M. 
::Oyster Plat Book No. 3, page 71, 5-25/100 acres assigned 
to E.·B. Blaclanan .. 
I 
By Mr. Dunton: . 
,. Q •. Mr. Chilton,. all of the records we have introduced are-
. official records of your office Y 
A. Yes, all of the bound records are official records ; I don't 
know any~ng a bout the loose papers lying on the table . 
. _ :t. • :.'·· CROSS EXAMINATION. 
By Mr. Watkins: 
Q. Mr. Chilton, this book., which has not been filed before,. 
which I have in hand, Deed Book 59, is an official record of 
your Clerk's Offic.e, is iU · 
·:. A/- Yes,"sir. 
r· 
, · · ByMr. Watkins: I now introduce the following· exhibits·: 
·Defendants' :Exhibit #1, Trt1st Deed from E. B. Blackman to 
F. G.," ·Newbill, et als., Trustees, date 3/31/10, recorded in 
Lancaster Clerk's Offi~e in D. B. 56, Page 533. 
DEFENDANT'S EX. 1-A. 
Deed Book 59, at page 452. Deed dated September 26, 1913., 
between F. G. Newbill, R. 0. Norris, Jr., .John F. Gouldman,. 
Jr., and R. Fulton Powell, trustee, conveying to Cape Charles 
_Bank, Incorporated, as the result of a foreclosure 
page 32.} ,sale, certain p~operties of E. B. Blackman, included 
· - ·· therein being paragraph 8., "all oyster bottoms of 
said E. B. Blackman located in-Rappahannock River or tribu-
taries, together with all oysters and shells thereon, plats of 
which -said oyster bottoms are duly recorded in the Clerk's 
Office of' Lancaster County, Va." Deed properly sig'Iled and 
~cknowledged ·by trustee and recorded in Clerk's Office of 
Lancaster County, Va., tluly 17, 1914. 
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DEFENDANT'S EX. 2 . 
.Assignments or transfers· to Cape Charles Bank, Inc., as 
follows: 
Oyster Plat Book No. 3, page 217, 14-91 acres, formerly 
the E. B. Blackman oyster bottom, assignment dated N ovem-
ber 15, 1915., transferred by E. M. LP.wis, Inspector Dii,trict 
22%, and recorded November 16, 1915, together with plat. 
DEFENDANT'S EX. 3. 
· Oyster Plat Book No. 3, pag·e 218. Transfer of 34-35/100 
acres to Cape Charles Bank, formerly the E. B. Blackman 
shore; dated November 15, 1915. Transferred by E. M. . 
Lewis, Inspector District 22%, and recorded November 16, 
1915. . 
pag·e 33 ~ DEFENDANT'S EX. 4. 
Oyster Plat Book N. 3, page 218. Transfer of 8-32/100 
acres, to Cape Charles Bank, Incorporated,- formerly the E. 
B. Blackman shore. Transferred by E. M. Lewis, Inspector 
District 22% and recorded November 16, 1915. 
DEFENDANT'S EX. 5. 
Oyster Plat Book No. 3, page 219. 50 acres oyster bottom, 
transferred to Cape Char]es Bank, formerly the E. B. Black-
man sl10re, and transferred by E. M. Lewis, Inspector Di'B'"' 
trict 221,h, as of November 15, 1915, recorded November 16, 
1915. 
DEFENDANT'S EX. NO. 6. 
Oyster Plat Book No. 3., page 219; 15 aci·es oyster bottom, 
transferred to Cape Charles Bank, Inc., formerly the E. B. 
Blackman shore, by E. M. Lewis, Inspector District 22%, as 
of November 15, 1915, and recorded November 16, 1915. 
DEFENDANT'S EX. 7. 
Deed Book 65, at page _19, deed dated September 8, 1925, 
from Farmers . and Merchant~ Trust Bank, of Cape Charles.: 
Va., to F. G. Lankford, which deed sets forth that the Cape 
Charles Bank, Incorporated, and Farmers and Merchants 
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Trust. Bank merged as of ,January 1, 1924, the said 
page 34 ~ Farmers and Merchants Trust Bank taking over 
all liabilities and assets of the said Cape Charles 
Bank, Incorporated, and which deed sets forth a resolution to 
sell certain property to F. G. Lankford, and which deed de-
scribes certain properties and sets forth therein as '' 6th. All 
oyster ground now standing in the name of the Cape Charles 
Bank, Inc., located in the Rappahannock River, in Lancaster 
County, Va., in four separate lots in the vicinity of Morattico 
pierhead, and held by the Cape Charles Bank (of which the 
party of the first part is the successor), under assignment 
from the State of Virginia, containing in the aggregate 105 
acres, more or less ( said interest being sold in bulk and not 
according to acreage), it being the intention of the said party 
of the first part to convey its assig'Ilable lease from the State 
in said oyster bottom to the said parties of the second part, 
and the i:pspector for the District in Lancaster County, Vir-
ginia, in which said oyster bottom is located is hereby au-
tho.rized and directed to transfer the same upon his books to 
the- said F. G. Lankford.'' This deed is duly re-corded in said 
Clerk's Office September 14, 1925. 
DEFENDANT'S EX. 8. 
D. B. 65, page 264. Deed dated September 25, 1926, from 
F. G. Lankford and Alma C. Lankford. his wife .• 
page 35 ~ to E. B. Blackman, conveying certain properties 
included therein: '' 6th. All oyster gTound form-
erly standing in the name of the Cape Charles Bank located 
. iR the Rappahannock River in Lancaster County, Va., in four 
separate lots, in the vicinity of M orat.tico pier head, and for-
merly held by the said Cape Charles Bank under assignment 
from the State of Virginia, containing· in the ag·gregate 105 
acres, more or less, which was sold along with other property 
conveyed in this deed by the Farmers and Merchants Trust 
Bank to the said F. G. Lankford by deed dated September 8, 
1925, of record in the Clerk's Office of Lanca~ter County, Va." 
This deed is duly recorded in said Clerk's Office on September 
29, 1926. 
DEFENDANT'S EX. 9. 
Deed Book 65., at page 265. Deed of trust between E. B. 
Blackman and wife to R. 0. Norris, ,Jr., trustee, dated Sep-
tember 25, 1926, covering certain properties, including para-
graph 6 quoted above, in trust to secure F. G. Lankford the 
payment of.$4,500.00, which deed of trust was reC'ord(ld in said 
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Clerk's Office on September 26, 1926., ru1d released .by mariinal 
1·elease dated June 11, 1.927 .. 
DEFENDA:t\TT'S EX. 10. 
·Bill of Bale, E. B. Blaclnnau to Mora ttico Packing Com:-
pany,, Inc., found in Miscellaneous Lien Book No. 1, 
page 36} page 1~ elated December 10, 1926, conveying ''all 
that oyster bottom standing in the name of· Cape 
Charles Bank and now standing· in my name, located in the 
Rappahannock River, in Lancaster County, Va., in four sepa-
rate lots in the vicinity of l\forattiro pierhead, and formerly 
held by said Cape Charles Bankunder an assig·nment. from the 
State of Virginia, and containing in the aggregate 105 acres, 
more or less, it being understood that I hold said oyster 
bottom under assignment from the State of Virginia, and am 
·only conveying my leasehold interest therein., and I hereby 
:authorize and direct the inspector in the district wherein said 
,oyster bottoms are located to transfer same on his books to 
said Morattico Packing Company, Incorporated," whieh said 
bill of sale was recorded April 19, 1927. The foregoing mis-
cellaneous lien being indexed in Oyster Plat Book No. 4 under 
the tabs as follows: '':Morattico Packing Company from E. 
J3. Blackman." 
Note.-See Miscellaneous Lien Book No. 1, page~ 164 and 
165. 
·DEFENDANT'S EX. 11. 
In Deed Book 56, at pap:e 531 and 532 is found deed dated 
March 30, 1910, between ·whealton Packing· Companv, Incor-
. porated, to E. B. Blackman, conveying~ various 
page 37 } properties, including '' 7. All oyster bottoms of 
saic} Whealton Packin?: Company located in the 
Rappahannock River or tributaries thereof, containing- by 
estimation 241 acres, together with all oysters and shells 
thereon.'' 
This deed was recorded in said Clerk's Office April 13., 
1910. 
DEFENDANT'S EXHIBIT 12. 
The oyster shore, coni;;isting· of 20-88/100 acres, which was 
assigned by the State of Virg-inia, to G. 0. Howeth as shown 
in Oyster Plat Book 4, at page 134, as of November 25, 1924 .• 
together with plat thereof. G. O. Howeth, under date or Feb-
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rua.i'y 10, 1925, did assign and transfer said 20-88/100 acres 
to Grinels and Croxton, as will also- appeaF from Plat Book 
No. 4, page 151, and Grinels and Croxton, under date of J anu-. 
ary 14.,. 1929, conveyed and transferred said oyster shore of 
20-SS/100 acres to M:orattico Packing Company, as will ap-
pear· from Oyster Plat Book No. 4,. page 294~ 
By.Mr. Smith (interposing): I:f the Court please-,. I assume 
ihat all these reassignments, which were made on the 22nd 
day of January, 1946, are the same-I mean the form of them 
is the same. We object to the introduction of those reassign-
ments of evidence. Your Honor just remaFked just what the~ 
. practice of the Commission of Fisheries is with 
page 3S ~ reference to r(.lassignments at the expiration of 
· twenty years upon the face of the original assign-
ment.. '!'he record in the case here as offered by the Clerk and 
as offered by the defendant show that a certain portion of the-
grounds in controv.ersy were assigned hy the State many years 
ago-I think ,;me runs back in 1800 something-and the stat-
ute contemplates that the reassignments- shall be made at the 
expiration of the original reassig'DmenL There is no ques-
tion in regard to the wording of the statute, itself. 
We object to the reassignment for the additional reason-
here is the statute: with reference to reassignment: 
(Reads statute, Code, Sec. 3193 .. ) 
The statute here is mandatory in' giving what sl1all be in-
corporated in an original assignment: or a reassignment. 
Now, your Honor will find that there is a vast difference 
between the formalities of grants between individuals a;nd 
between the SQVereign when the staf.ute lays down the formal-
ities· that are requisite in order for the State to make a deed · 
to public lands, or to make a lease of any land that is owned 
. by the State. Now, in this instance the statute is 
page 39 ~ mandatory. as to what shall be included in any 
original or any reassignment to a corporation. 
When it is made to an individual it is not required; when made 
to a corporation it is required. 
I am not sure that I can read to the Court any decision from 
this State in regard to the effect of failin~ to observe the 
formalities and requirements in deeds or leases from the State 
to the public g-round, but I can give you t!Je authorities of 
the West Virginia Court. I can giYe you the authorities of 
some courts from other States and from the Supreme Court 
of the United States, which holds that the failure to observe 
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the formalities required by the statute in a deed from the 
State destroys the validity of the conveyance. 
I can read from a Virginia decision which holds this, that 
in a question of transferring oyster ground from one indi-
vidual to another (in this case a corporation was not involved; 
it was between two individuals), the transfer did not co:rnply 
with the statute as it was then-that was about forty years 
ago-in regard to how a transfer should be made from ·one 
man to another, and our court held that the transfer as be-
tween the parties was good; but the State was not involved at 
all. No question of the State's rights. But the 
page 40 ~ court expressly said that as to the ·State we are 
expressing no opinion which would sanction the 
t~ansfer which does not comply with the formalities as re-
quired by the statute. . 
In the case in vV est Virginia ( not an oyster ground case, 
but a land case), the court in passing upon a deed from the 
State to public lands said, we have nothi.ng to do with the 
equities of the case-the equities were largely in favor of the 
grantee of the land--but the. Legislature of the State of West 
Virginia laid down the statute as to the execution of the deed 
and it is the duty of the court to apply the laws of the State 
as the State has written them. 
By Mr. Norris: Now, I take it, your Honor, that Mr. Smith 
is objecting· to this record for the reason that the lease do'es 
not have in it the provision that he refers to. My understand-
ing is that that is a condition that is read into any lease made 
to a corporation; that it don't necessarily mean it has to be 
written into the lease. The Commis$ioner of Fisheries will 
testify that he has never made :my distinction between the 
lease to a corporation and the individual. I take H that the 
violation of the conditions, which namely are that they must 
employ resident labor and marketing thP. oysters grown on 
the ground or land occupied, that the violation would be 
fatal to the leaise .. My friend has not even charged 
page 41 ~ that we violated those conditions, and we have not 
violated those conditions. 
By the Court: Mr. Smith., is your objection npon the 
ground that those provisions of the statute were complied 
with in that lease there? 
By Mr. Smith: Y cs; I did not read all of the reassignments, 
but the ones I read did not have anv of that in it. I assume 
none ·had it. " 
By Mr. Norris: · I tl1ink that is true. . 
By Mr. Smith: 1\fay I say thfa: my understanding- of that 
particular section of tl1e statute, (sub-section 2), I think it is 
a mandatory requirement that when a lease is made to a party 
52 Suprem(;} Oourt of Appeals of Virginia 
that those conditio~1s . pres~dbed in the statute must be in-
cluded in the lease ·itself,' and if they a1~e included it is a good 
lease provided the other requirements are met. Then, if he 
violate~ any of those conditions l1is lease is forfeited. We 
are. not here obj~cting on the grounds of forfeiture, but that 
the l~ase did not conform to the formalities required by the 
statute. 
· By Mr. Norris: Suppose the lease did not actually include 
those words, would not the lessee be bound by the terms of 
the stat11te? . . . . . , . · 
page 42 ~ By. Mr, Smith:· Undoubtedly, he would, your 
· HQ·nor, but I call your attention again to the .dis-
thwtion that the courts make between a deed or contract, or 
lease, wbate:ver it mav be, as betw~en the fodividual and the 
sovereign. In a conti:act or deed between private individuais 
and no involvement on tlie part of ·tlie State., I believe some 
. courts go so far as to say the terms of the statute are. pre-
sumed. to be a part of the contract.; hut when ~e come to a 
corp<;>ration the co1,1rts hold thilt. wh~re tlw sovereip;n has laid 
down through the -Leg·iidature that cer.tain formalities have 
to be met by the sovereign and its s=1,1bject, that a failure to 
observe the formalities make the lease void. 
If -the Court desires me to re3:d any cler.isions on that line, 
I will be glad to g·o to my car and get the books and read 
them to you, or at some st1bseq1,10nt time. The question will 
arise not' only as to this lease, h1,1t with referenre to several 
of the other papers offered by the defendant, as well as to the 
plaintiff's. Of course, we had to introdur,e the defendant's 
line of title, that while it held a paper title to the ·gro1,nd in 
question that it was void, and we. could. not othei·wiee prove 
that the title to the ground~wa~.voi¢1, ~n qrd.er to piake. the ob-
jection. We ~xpe,et .not ,o.µly to make· objection to th~s lease 
in question, but fo a good many deeds and pap~l'S offered in 
· evidence. 
page 43 ~ .. By ·.the Co.u1't: Put t:Pe record in there, subject, 
. however, to the olJjection made hy Mr. Smith as to 
its invalidity,, to which th~ pl~~ntiff bY, rounsel excepts. 
DEFFJNDA~T'S EX. 13. 
Oyster Plat :a·ook 5, page 148. Re:assignment of oyster 
planting grou.nd to Morattico Packing CQmpany, Incorpo-
rated, for 34-30/100 acres of oyster planting ground in the 
waters of the Rappahin1nock River. Dated January 22, 1946, 
ond signed by J. E. Blakemore, Oyster· Inspector. District 
No .. 6. 
Notation thereon: '' Above 34-30/100 acres originallv as-
... . .. 
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signed .to E. B. Blackman and transferred to Morattico Pack-
ing C~pany 4/19/27, reeorded on Ja11ua1y 22., 1946.'' 
DEFENDANT'S EX. NO. 14. 
'Oyst-er Plat BookN,o. 5, Page 149 Reassignment of 20-88/100 
:acres oyster planting ground made tTanuary 22, 1946, by J. E-
Blakemore, Oyster Inspector Djstrfo.t No. 6, t@ Morattico Pack-
ing· Company. · 
Notation tllereon ~ C;(Above 20-88/100 acr-es originally as-
:signed to G. 0. Howeth and transferred to J. H. Grinels and 
J. H. Croxton on 2/12/25; then to Morattico Packing Com-
pany 6/26/29; recorded January 22., 1946. 
page 44} DEFENDANT'S F--'X .. NO. 15 .. 
Oyster Plat Book No. 5, page 149. Reassignment of 
14-90/100 acres of oyster planting ground to l\forattico Pack-
ing· Company, Incorporated, as of January 22, 1946, hy. ,J. E. 
Blakemore, Oyster Inspect'or District No. 6. , _ 
Notation. thereon: ''.Above 14-80/100 acres· of oyster plant-
ing ground, originallv assigned to E. B. Blackman and later 
iransferred to Morattico Packing Company on 4/19/27. Re-
.corded January 22, 1946. '' 
'DEFENDANT'S EX. N0.16. 
Oyster Pla~ Book No. 5, page 150; r.eassignment of 19-20/100 
acres of oyster planting ground to Morattico Packing Com-
pany, Incorporated, as of ,January 22, 1946, by J. E. Black-
man., Oyster Inspector District No. 6. 
Notation thereon: '' Above 19-20/100 acres of oyster plant-:-
iug ground, originally assigned to E. B. Blackman, then later 
transferred to Morattico Packing Company 4/19/27; recorded 
in Clerk's Office January 22, 1946.'' 
DEFENDANT'S EX. NO. 17. 
Oyster Plat book No. 5, page 150. Reassignment of oyster 
planting ground, 37-551100 actes, to 1\forattico Packing C~m-
pany, Incorporated, as of January 22, 1946, by J. E. Blak:e-
more, Oyster Inspector District No. 6. 
· Notation thereon: "Above 37-55/100 acres, 
page 45 } originally assigned to E. B. Blaclnna.n; then later 
. transferred to Morattico Packing Company, 
4/19/27. Recorded in Clerk's Offiee ,January 22, 1946. 
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being called to the stand on behalf of the plaintiff, and as an 
adverse party, and being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Smith: . · . , . . 
Q. Mr .. Blakemore, you are Oyster Inspector of the 6th Dis-
trict? 
A. Yes, sir. 
. Q. Rappahannock River on the Lancaster side is in yonr 
district, i~ it not Y 
A. Yes, sir. 
Q. Does your district go up above Morattico ! 
·A. Yes, goes to Fredericksburg. 
Q. How long· have you been im,peetor? 
A. Practically four yea1·s and eight years prior to that. I 
started with the Commission in the fall of 1930, I think it 
was, and I stayed with them until tl1e spring of 1938, and 
then I went with them again in 1941. 
Q. Mr. Blakemore, several reassignments of 
page 46 ~ oyster planting ground of the Morattico Packing 
Company were introduced in evidence this morn-
ing, signed by you as inspector, and bearing elate in January, 
1946; did you make tbose reassignm~nts f 
. A., Y_es, I endorsed them; recommended them. 
Q. Who made them up f 
A. I don't know; they were made up when they came to 
me. 
Q. You mean they came to you from the office of th 3 Com-
mission of Fisheries Y · 
.A.. I imagine they came from the office. Mr. Mills brought 
them to me. I imagine he had them made in the off ce. 
Q. What connection does Mr. Mills have with the Morat-
tico Packing Company T 
A. H.e is manager, I understand .. 
. ·. Q. Look at these transfers as recorded, Mr. Blatemore, 
please, signed by you and made to the Morattico Packing 
Company, dated January 22, 1946, and recorded in Oyster 
Plat Book No. 5, page 148, page 149 and page 150, all of which 
bear date January 22, 1946. Did you sign all these reas-
signments to. the Morattico Packing Company; one for 34 
acres, one for 20-88/100 acres; one for 14-91/100 acres, and 
one for 57-55/100 acres? . 
A. I don't remember the exact amount of acreagH, but I 
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checked them with the tax bills and I think they were cor-
. rect. 
page 47 ~ Q. You are satisfied they are true copies of the 
assignments you made to . the Morattico Packing 
Company, are they not Y · 
A. Yes, _sir. 
Q. Were any notices posted by you of those applications 
for reassignments or assignments to the Morattico Packing· 
Company? 
A. No, reassign~ents don't have to be advertised. 
Q. As a matter of fact, none of them were advertised, 
either in the paper or by posting notices Y 
~ A. No, ·sir. · 
Q. Were any resurveys made of any of the ground included 
in the reassignments before the reassignments Y 
A. No, the acreag·e is recorded here and the plats corre-
spond with them. 
CROSS EXAMINATION. 
By Mr. Norris: 
Q. Mr. Blakemore, you have stated that you have been 
oyster inspector continuously from 1930, with the exception 
of the time from 1938 to 1941, down to this date V 
A. Yes, I have. · 
Q. I now ask you .if these pieces of shore that are in ques:.. 
tion were on your books in the name of the Mqrattico Pa.ck-. 
ing Company at the time you entered upon your duties as 
inspector in 1930V 
By 1\fr: Smith: I object to that, if the Court please_. The 
record is the best evidence. 
page 48 ~ By Mr~ Norris ; 
Q. Mr. Blakemore, I thought probably you. bad 
your records here. You have not got them here Y 
A. No, sir. 
Q. Can you produce your r~cords f 
A. No; they are down at the Commissioner of Fisheri.es 
office. · 
Q. You hand in your records every now and t~en f 
A. Yes, sir. . 
Q. How often do you turn- them in? 
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A. Every time my accounts are audited my record.; are 
handed in. 
Q. How far do your receipts go back? 
A. I think I can go back to them for three years. 
Q. You mean you can do that for your own records r 
A. Yes, sir .. 
Q. You say you have not got your records back as far as 
1930 in hand? 
A. No, sir. 
Q. I ask you when these pieces of shore were transforred 
or reassigned to the Morattico Packing Company? 
A. It was prior to my going to the Commission; tl: at is 
when they transferred them. 
· Q. Who has been paying the taxes during all the :,ears 
you have been oyster inspector, since the fall of 1930f 
A. Morattico Packing Company. 
page .49 ~ Q. Why is that you don't advertise when you 
have a reassignment? 
By Mr. Smith: If the Court please, that is a q·uestion of 
law and not of fact. I mean why it should or should n )t be 
done is a question of law. 
By the Court: That is true. However, I will let hirr: tes-
tify what has been their policy. 
A. I understand it is not necessary for a reassignmer.t. 
Q. I ask you now if during all the years you have been 
oyster inspector it has been your policy, so far as yon are 
concerned and so far as the Commission is concerned, not to 
have reassignments advertised? · 
By Mr. Dunton: We wish to interpose a~ objection. I be-
lieve you have already ruled as to the matter, but we wish 
to take exception. 
By the Court: That policy, if in violation of the statute, 
would not be right, of course. The only reason I admitted 
it is that they show that this was not an exception; that they 
did it as a rule. If it is wrong, manifestly against the law, 
then it is wrong, but I admit it to show that the Commi~1sion 
did not omit it as an exception, but did it as a rerular 
policy. 
A. That has been my policy. I understood that was cor-
rect. 
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page 50 } Q. Now I ask you if this reassignment to the 
Morattico Packing· Company was handled in any . 
wise different from all the reassignments you have made dur-
ing all the years ·you have been oyster inspector! . 
A. To be real candid, I have not had any reassignments 
recently. I had some years back and they were handled in 
the same w:ay. . · 
RE-DIRECT EXAMINATION. 
Bv Mr. Smith: 
• Q. How long have you made any before these were made 
in January, 1946, Mr. Blakemore; how many have you had 
up to January 1, 1946? 
A. I had several eight or ten years ago; I don't remem-
ber. 
Q. Mr. Blakemore, did you receive the application which 
I now show you, which was filed as '' Ex. A'' with. the plain-
tiff's bill? 
A. I received the original application probably four or. 
five days prior to that; but I guess this is the orignial. I 
don't know the exact date that I received that, but it was 
several -days prior to January 16, 1946. 
Q. Several days prior to January 16th? 
A. Yes, sir. 
Q. On January 16th did you write me the lettQr 
page 51 } I now hand you, which has been filed as '' Ex. B '' 
and made a part of the plaintiff's bilH 
A. I did. 
Q. Do I understand that you received the application, 
marked ''Ex. A'' and made in duplicate, several days before 
you wrote this lett~r t · 
A.. Yes, sir. 
Q. In the letter you state: "I have been instructed by the 
Commissioner, Mr. Lankford, to return to you the enclosed 
application." Did you refer to ·Mr. Charles M. Lankford, 
the Commissioner of Fisheries? 
A. Yes, I did. 
Q. When you received the application did you at the same 
time and in the same envelope receive a check from Mr. Nut-
ta11f 
A. Check for $15. 
Q. Did you notify him that $15 was not enough t 
A. Yes, that was not enough. 
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Q. Did you notiiy him the amount that he. should have 
forwarded! 
.a. .. Ye8, $50. 
Q. Did he forward the. $50.00Y 
A. Yes, I think he did, after I had returned the ar:plica-· 
ton. 
Q. You did not, however, in any event, 1-etnrn 
page 52 } the applic.atjon on 'account of the deposit being in-
sufficient, did yqu? . 
A. No, I did not; but I was not going to have it advertised 
until the depos~t was sufficient to take care of it..· 
Q~ Mr. Blakemore,· after receiving the· application from 
Mr. Nuttall, did you take the matter up with Mr. Mills, or 
with anyone connected with the Morattico Packing Company t 
A.· Yes, I asked Mr. Mills-I thought probably he was sell-
ing the shore or something, and I told him if he was f:elling 
the shore that a transfer .was what he needed. I tl.ought 
maybe the Morattico Packing Company was selling the shoi'e .. 
I did not know what to ·make of it; I .had had nothing t1) hap-
. pen like that before. 
Q. Do you know whether or not up to that time Mr. Mills 
had made any application to you for a reassignment of the 
ground? 
A. Not at that tiine, he had not. 
Q. At that time he had not, until after you received l\:Ir. 
Nutta}l's application? 
A. No, his application came up and was discussed two 
weeks or ten days after that. 
Q. Probably two weeks or ten days had passed after ·the 
Nuttall application came up before Mr. Mills made a1>plica-
tioh on behalf of the Morattico Packing Company,. 
page 53· ~ is that rightT 
. A. Yes, sir. . 
Q. After Mr. Mills made application on behalf of tl.e Mo-
rattico ·Packing Company-did he make a written applica-
tion or verbal application Y 
A. He brought me the reassignment all fixed up. 
Q. Jle never made any application to. you for a rei;.ssign-
mentf · 
A. No; he did verbally, but no written application, and I 
did not have any applications in the office for reassign:nents. 
Q. When Mr. Mills came to you and wanted to appl} for a 
reassignment for the ground you did not have any applica-
tioo Y · 
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A. No, sir. 
Q. Then, when he came back to you, he brought the reas-
signment all written out? · 
A. Yes, sir. -
Q. There was never any written application, was there, 
ever made• by Mr. Mills, so far as you know, for a reassign-
ment? · 
A. No, sh.-. 
Q. Mr. Blakemore, is it not a fact that this ground was 
dredged all through last winter 1 
A. Yes, some of it was dredged last winter. 
page 54 ~ Q. Do you know with what boat it was dredged 7 
A. The '' Elsie Louise ''. 
Q. Do you know whose boat :the "Elsie Louise" is 7 
A. The Morattico Packing Company, I . understand. 
Q. Do you know whether at the time they we;re dredging 
the ground they b~d ever given any bond for it? 
A. I came over to the office here and found they had not 
given any bond for it. In talking to Oscar (the Clerk of the 
Court here) about it and he said he thought it was pennis-
::;ible to give bond in Middlesex. 
Q. Did you ever understand .whethe_r they had given any 
bond in Middlesex V 
A. In Middlesex I did not. I understand later they had 
given bond in Lancaster. 
Q. Do you know whether they had ever given any bondt 
A. No, but the records will show. 
Q._ Did they dredge the ground before they gave bond? 
By M:r. Norris: We admit that in our answer. 
Q. During the ·fall of 1945 and the winter of 1946 is it not 
true that the Morattico Packing Company, or some one hav-
ing a boat called the ''Elsie Louise'', dredged this ground 7 
A. That is true. 
(The witness stood aside.) 
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page 55 ~ 0. B. CHILTON, 
being recalled by Counsel for the Plaintiff, lesti-
:fied as follows : 
DIRECT EXAMINATION. 
By Mr. Smith: 
Q. Mr. Chilton, will you tell the date of the bond tha1 was · 
given by the Morattico Packing Company for the privilege 
of dredging the oyster ground in question in 1946 Y 
A. January 22, 1946. · 
Q. That is the same date, then, that these reassignments 
you recorded were dated Y · 
A. I am not sure, but I think that is right. 
Q. Here are the reassignments, they are dat~d January 
22, 1944, are they not Y 
A. They are recorded January 22, 1946, also. 
By Mr. Norris: We admit in the answer that we :.nad-
vertently omitted to give the bond. 
{The witness stood_ aside.) 
page 56 t R. EARLE MILLS, 
being called as an adverse witness, by Counsel for 
the Plaintiff, and being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Smith: 
Q. State your name, please Y 
A. R. Earle Mills. 
Q. Mr. Mills, where do you live? 
A. Urbanna, Va. 
Q. What position, if any, Mr. Mills, do you hold witl. the 
Morattico Packing Company? 
A. I am the vice-president of the Morattico Packing Com-
pany. . 
Q. What position, if any, do you hold with the Lord-:~Iott 
Companyt 
A. I am manager of the Lord-Mott Company. 
Q. In what territory? 
A. What do you mean Y 
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Q. Are all their operations in Virginia, or do they have 
plants in Florida and different places 7 
A. We don't have any plants in Florida, but just Virginia 
operations. 
· .Q. Do you have the management of the Morat-
page 57 ~ tico Packing Co., Inc., oyster planting ground in 
Lancaster County Y 
A. Yes, -sir .. 
Q. Has that oyster ground been dredged in the past ye~r; 
that is, fall of 1945 and winter of 19461 
A. A portion of it. 
Q. What boat dredged it f 
A. The ' 'Elsie Louise' '. 
Q. Who owns the '' Elsie Louise'' t 
A. The Morattico Packing Company. 
Q. Mr. Mills; what. connection have you with the Remlik 
Oyster Company Y . 
A. I am the resident agent here of the Remlik Oyster 
_Company. 
Q. How many oyster beds does the Lord.aMott <;fompany 
have? 
.A. The Lord-Mott Company does not have any. 
Q .. Who owns the Remlik Packing Company? 
A. I don't think I could answer· that question. Mr. R. E. 
Roberts. 
Q. Who owns the Morattico Packing CompanyY 
A. It is owned by stockholders. 
Q. Mr. Mills, did you not testify in the Circuit Court of 
Middlesex County on November 29, 1945~ in the case of Com-
monwealth v. Lewis Crockett? · 
A. I remember being .there. 
Q. Did you not testify there t 
A. Yes, I testified. 
page 58 } Q. At that time were not you asked the ques-
tion, '' Whose boat is the '' Elsie Louise,'!. 
A. I know the boat was brought in. 
Q. Did you not testify in answer to that question, "The 
property of the Remlik Packing Company, taken over by the 
Lord-Mott Company.'' Y 
.A. I don't remember; been so long ago. It has always been 
owned by the .Morattico Packing Company. 
Q. Were you not then asked, "Property of the Morattico 
.Packing Company, taken over by the Remlik Packing Com-
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pany, owned by the Lord-Mott Companyn,. and you ans,verecI,. 
"Yes''Y 
A .. I don't remember· being· asked that question; been so 
long. 
Q. Were you not· then asked the question: ''Q. The Lord'-
Mott Company has how many oyster bedst'" and did you not 
answer: "Five oyster beds"! 
A. The Lord-Mott Company has never owned any •)yster 
beds .. 
Q. I am. not asking you that. I asked if you wej~e not 
asked the question: '' The Lor<1:-Mott Company haE how 
many oyster beds?'' and did. yon not answer: "Five :>yster 
beds"Y 
A. I don't think I have testified that the Lord-Mott Com-
pany has a~y ,oyster · beds.' 
Q. Were you -not asked, "How many years have thty. had 
them Y" and did you not answer: "Long before Twas born;. 
been operating since 1836. '' 
page 59 ~ A. I became a resident in 1936. . 
. Q. · Were you not then asked: ''Originally the 
property of the Morattico Packing Company!" and y:>n an-
swered, ''Yes, sir. ''? 
A. I would ~ot answer "Yes", if it was not true. 
Q. Were you not.-then asked, "Q. The- Lord Mott Picking 
Company is a Maryland Corporation, is it noU" aFJ d you 
answered, ' 'Yes" f 
A. Yes. 
Q. Then you were asked "Q. It owns the Remlik Oyster 
Company 7" an~ did you not answer, "That is right.:'? 
A. I don't think I answered anything like that. 
Q. Were you not then asked, '' Q. And the Remlik · )yster 
Company owns the Morattico Packing Company Y" a:n.d did 
you not answer, "That is conect"Y 
A. I cannot remember back on a thing like that. 
Q. Did you not answer in substance, "That is correct"¥ 
A. It was not owned· by them then and is no differer.t now. 
Q. Were you not then asked the question, '' Q. The Lord-
Mott Company is a non-resident corporation?" and did you 
not answer, "Yes, sir". 
A. Yes. ' 
Q. Were you not then asked, "Q. And in order to operate 
it resorts to the subterfug·e-'' and then did you not my, in 
answer, ''The Lord Mott Compaµy is an honorable institu-
tion, founded in 1836. "i 
\ 
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page 60 ~ A. I remember something being brought up 
about that. 
Q. Were you not then asked, "Q. And owns the Remlik 
Oyster Company?" and did you not answer then, "Yes, sir''? 
A. I don't remember way back four or five months. 
Q. The Lord-Mott Company, as a matter of fact, did own 
the Uem1ik Oyster Company, did it not? 
A. I could not answer that question. 
Q. Were you not then asked the question, '' Q. The Remlik 
Oyster Company owns the Morattico Packing Company,_ don't 
it?'' and did you not answer, "A. No, the Lord Mott Com-
pany owns both of them. · The Lord Mott Company is the 
parent company.''? 
A. The Lord-Mott Company is the parent company of the 
company at Urbanna; that is a subsidiary of the Lord-Mott 
Company, Incorporated, of Baltimore. The Lord-Mott Com-
. pany down here is a branch. 
Q. Mr. Mills, were you not then asked the question when 
you were testifying in Middlesex Circuit Court on N' ovem-
ber 29, 1946, '' Q. How many pieces of oyster ground does the 
Lord-Mott Company own T'' Th~n, after some objection, tbe 
question was repeated, '' Q. How many pieces of oyster 
ground on the south side of the Rappahannock River:._that is 
the Middlesex side-does the Lord· Mott Company 
page 61 ~ own f'' and did not you answer that question as 
follows: '' A. I could not answer that question 
definitely. We divided it into five pieces. We staked it off 
for reasons of our own convenience. ''i 
A. The Morattico Packing Company did. 
Q. The question was, Q. How many pieces of oyster ground . 
on the south side of the Rappahannock River-that is the 
Middlesex side-does the Lord Mott Company own Y" 
A. None. 
Q. Did you not answer then, ''I could not answer that 
question definitely. We divided it into five pieces. We staked 
it off for reasons of our own convenience.'' · 
A. I don't remember that exact que$tion. 
Q. Were you not then asked, "Q. Is it not a fact that you 
have eight pieces? n Don't you own eight pieees? And did 
you not answer, '' A. I don't know about that. We have di-
vided it into five pieces, for our own convenience. "Y 
By the_ Court: I can see how, if you now have a. $uit in 
Middlesex Court, you are_ interested in that; but I am not 
interested in the Middlesex matter. 
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Q. Now, Mr. Mills, after testif yiug as to the Middlesex 
oyster grounds, were you not asked the question_: "Q. You 
have 19 acres, have you not, of oyster planting ground: situ-
ated in Rappahannock Creek, described a 3 fol-
page 62 ~ lows (then description of the ground). You still 
have that ground, have you not?", and did you 
not answer, "A. I told you I did not remember. That was 
probably gotten before I came with the Company.''! 
A. I told you I did not remember; that that was probably 
gotten before I came with the. Company. 
Q. Then were you not asked the question: "Q. Hardly, you 
cam~ with the Company in 1941. None has been disposed 
of since that time, has there?'' and did you not answer, "A. 
No, we refer to that as Coles Point property''? 
A! Are. you talking about Coles Point or the Lan<:aster 
side? 
Q. Now, Mr. Mills, is not the ownership of the ground that 
·stands in the name of the Morattico Pa.eking· Company that 
is in Lancaster and that that is in Middlesex exactly the 
same? . 
A. Morattico Packing Company owns both, yes. 
Q. I mean there is no ·difference in the arra ngemer.t be-
tween the Lord-Mott Company and· the Morattico Pa~king 
Company as to the grounds in Middlesex and· the grou:pds in 
Lancaster, is there7 
A. The Lord-Mott Company has nothing to do with c ithcr 
of them. 
Q. Do you now tell the Court that the Lord-
page 63 ~ Mott Company has nothing to do with the oyster 
planting ground that is in Middlesex County .and 
that in Lancaster County that stands in the name o~ the 
Morattico Packing Company? 
A. No; the Lord-Mott Company has nothing to do with it. 
Bv the Court : 
·Q. Do you mean by that that the Lord-1\fott Company i~ 
not a stockholder? 
A. I mean regarding the planting: and harvesting· of oys-
ters. 
Q. Is the Lord-Mott Company a stockholder? 
A. Yes,, sir. 
Bv Mr. Smith: 
·Q. Mr. Mills; ].\fr. Blakemore collects taxe:-; on the O?ster 
gi;ound in Lancaster County, don't he? 
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A. Yes, .sir. 
Q. Mr. Miller collects taxes on the oyster ground in Mia--
tllesex County, don't he? 
A. Yes ; I sign the checks. 
Q. Is the bank account in the name of the MoratticQ Pack-
ing Company f 
A . .At that time. 
Q·. I ask you this question: the checks that you have been 
sig·ning .to Mr. Blakemore and to Mr. Miller for ground rent 
on the land in Lancaster County and the larid iI1 
page 64 ~ Middlesex County have been signed by you, have 
they not? 
.A.. Yes, sir. 
Q. Do you sign the Lord-Mott Company checks or the Mo-
ra ttico Packing Company checks T · 
A. I sign all three companies. 
Q. Whose checks have you been sending Mr. Blakemore 
and Mr. Miller for ground renU 
.A. The Remlilr Company. 
Q. What interest has the Remlik Packing Company in the· 
Morattico Packing Company, if it belongs to the Lord Mott 
Company? 
A. Mr. Roberts owns both. 
Q. Did you not testify in Middlesex that it was a ques-
tion of bookkeeping; that the Lord Mott Company owned 
both? 
A. No; I was talking about the Lord-Mott Company in 
Baltimore and the Lord-Mott Company down here. ~ 
Q. Do you tell the Court now that the Lord-Mott Company 
has no interest whatever in the oyster planting ground and 
the oysters that are planted on the ground that stands in the 
name of the Morattico Packing Company Y · 
A. They have no interest in it; no, sir. The Lord-Mott 
Company has no interest in the cultivation and planting of 
oyster g·round. I have been with the Company since 
puge 65 } 1930. . 
Q. You haYe not been with them iri Urbanna aU 
that time? 
A. No. 
Q. Where were you before 1936 t 
.A. In Baltimore. 
Q. Who sent you to Urbanna? 
A. Mr. Roberts. _ 
Q. Now, Mr. Mills, has a considerable lot of oysters been 
\ 
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planted on both the oyste1· planting ground in Middlese { aucl 
those- in LRIIcaster in the la~t year f 
A.,. Yes, I would ~ny right many. 
Q .. \Vhose chccki-i have be~n paying :for the oyster~ put on 
those groundert . 
A. The Remlik. Oyste1~ Company. 
Q. Do you keep a bank account in the name of the Morat-
tico Packing Company! · 
A. Yes. . 
Q. Wheref 
A. At Urbanna. 
Q. Do you keep a bank account in the name of tbe E,emlik 
Oyster Company t 
A. What do you mean f 
Q. W110 owns it Y 
A. Mr .. Roberts. 
page 66 } Q. Where does Mr .. Roberts live f 
... A. In Baltimore. 
Q. Is he a resident of the State of Virginia! 
A. No. 
Q. Has he· ever been a resident of the State of Vfrginia 
to your know ledge? 
A. Not to my knowledg.e~ 
Q. How long have you known Mr. Roberts·r 
A. Abouf twenty years, I reek.on; maybe more . 
. Q: During that time he cer~ainly has not been a re?iclent 
of the State of Virginia 7 · 
A. No, not during that· time. 
Q. Do you know how much .. stock Mr. Roberts bus In ,the 
Morattico Packing Company? 
A. No. 
· Q. Do you know how ~nch stock the Lord-1'fott Company 
own~ in the :Morattico Packtng Company1 
. ·A. No. 
Q. How much do you have? 
A. Five shares. 
Q~ What is the face value of the stock Y 
A .. $100.00. 
Q. How much stock is outstanding? 
A. I could not answer that. 
Q. Who has the stock transfer book 1 
page 67 } A. I have not. 
. Q. Is it in Baltimore or in Urbanna f 
1 A. 1 could not answer that; I think it is in Urbanna. 
t • Fred Nuttall Y. Charles M. Lankford, Jr., et als. 
R. Earle Mills. 
Q. Where! 
· A. I could not answer that question. 
Q. vVho has the books Y 
A. Mr. Engel. 
Q. Where does :Mr. Engel live? 
A. In Baltimore. 
· Q. Has he ever been a resident of Virginia 7 
A. Not that I know of. 
Q. How long have you known him 7 
A. I woud say around six or seven years. 
Q. Since you have known him has he ever been a resident 
·· of tl1e State of Virginia? · 
A. No. . 
Q. Mr. Mills, if the stock record books of the Mo}.·attico 
Packing Company are in Virginia they would naturally be 
in your possession, would they not 1 · 
A. Not necessarily. 
Q. Mr. Roberts does not have an office in Virginia, does 
he? 
A. No. 
Q. If th~y are 1n Virginia, are they 1;1ot in your possession 
and .custody t· 
page 68 ~ A. If they are in Virginia, they are in Mr. Nor-
ris' possession. We have a resident agent. 
Q. You say if they are in Virginia at all, they would natu-
rally be in his custody and possession Y 
A. I could not answer that 
Q. What other officers of the l\forattico Packing Company 
live in Virginia Y 
A. I don't think any other officers live in Virginia. 
Q. What other stockholder·s of the Morattico Packing Com-
pany live in Virginia besides you Y 
A. Mr. Norris, I think. 
Bv the Court : 
·Q. What Norris is that? 
A. Mr. Robert O. Norris. 
By' Mr. Smith: 
Q. Do you know whether he has the records, or not Y 
A. He has part of th~m. · 
Q. You mean since this suit has been going on·? 
A. He has had them a right long time; I co.uld not say how 
many years. 
68 Supreme Court of Appeals of Virginia 
R. Earle Mills. 
Q. Where do you hol9 your stockholders' meetings 'f 
A. In Virginia. 
Q. Where in Virginia Y 
A. The last place was Murphy's Hotel. 
· Q. That was just held there for convenience, 
page 69 }- was it notY 
A. Probably so. Mr. Norris was meeting· · in 
Richmond at that time. 
Q. Are you a member of the board of directors of the 
Morattico Packing Company Y 
A. Yes. 
Q. And you are vice-presidenU 
A. Yes. 
Q. You have attended the stockholders' meetings ever since 
you have been with the company, have you not? 
A. Once a year. 
Q. When do you have them T 
A. Some time during the :first part of the year-March. 
Q. Does the Morattico Packing Company lmvc any place 
of business except in Virginia? 
A. None that I know of. 
Q. The business of· the ::M::orattico Packing Company runs 
into right smart money in the courHe of a year, don't it? 
A. Yes. · · 
Q. Who takes a record of the amount of the money taken 
in during the year T 
A. We keep it in our office. 
Q. Who. js ''we'.'Y 
A. We in the office. 
Q. You keep the records of the l\forattico Pack-
page 70 }- ing Company in Urbanna? 
A. Yes. 
Q. Have you got the stock record book with you ~1 
A. I could not answer, Mr. Engle comes down once a year. 
Q. Where is the home office of the Company? 
A. At Lively or Morattico. 
(~. 'ro whom is the profit of the bu.8ineHs paid over when 
You declare an annual dividend f 
· A. I could not tell. 
Q. Don't you write the checks? 
A. ~fr. Engle keeps the record. 
Q. The books of expenditures and receipts ai·c kept. at Ur-
hannaf 
A. Yes. 
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Q. You have ibeen signing checks for ground rents and for 
all expenditm~es? . 
A. When we have expenditures like that two officers of 
the company sign the checks. 
Q. Mr. Mills, would you have any objection to producing 
the record of the stockholders of the l\forattico Packing Com-
.pany, showing who are the stockholders and what amount 
of stock each stockholder has and how long they have had 
iU · 
A. It depends on the other members. If they are willing 
I would be perfectly willing. · · 
Q. You would be willing to produce them f 
page 71 } A. If the rest of them are willing, I would be. 
Q .. Do you have them here today? . 
A. I could not tell you. Mr. Engle 'has the books of the 
eompany. 
Q .. I am talking about the stock transfer bookt 
A. I don't know where the book is; I told you that awhile 
ago, Mr. Smith. 
Q. YOU also told me you did not know where the records 
of the company were. Now you say they are kept in Ur-
banna t 
A. Yes, sir. 
Q. Mr. Mills, did you testify that you testified on the 29th 
of November, 1949, in the Circuit Court of Middlesex in the 
ease of Commorvwealth v. Lewis Crockett? 
A. Yes, I was there. 
Q. And that you testified at that time that the Morattico 
Packing Company was owned by the Lord Mott Company 
~md that the Remlik Oyster Company was owned by the Lord 
l\fott Companyt · 
A. I say I don't remember exactly what I did say; I don't 
think I would testify when I knew when I came with the com-
pany what I know now. 
Q. If you testified to one thing before the company came 
into conference and to something different at an-
pag·e 72 r other time f 
A. I am testifying the truth. 
Q. So, if you testified to something different on N ovem-
ber 29th, 1945, to what you testify today what you testified 
in November was not right 1 
A. Yes, you misunderstood me. 
Q. If you testified to certain thing·s, they were either right 
01: wrong? 
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Ar Yes, I admit that I testified ®der oath. 
Q. You testified under oath · in Middlesex Y 
A. 1 never told a lie in my life; I don't expect to. 
Q. We are good friends, Mr. Mills; I just want to get at 
the right of this thing. I want to know when yon were right Y 
A. I always hav:e ~nown. I would not get up on the wit-
ness stand in November and say something when I knew 
something was di:ff erent and knew it yea rs ago. 
Q. You knew as much in N_ovember, 1945, as you know now 
abont who own.~ the tord Mott Company Y 
A. I just told the truth. 
Q. What you told in November was the truth, was it not! 
A. Not what you have on that book. 
Q. What you testijied in November in the Circuit Court of 
Middlesex County in the case of C ommo·wwealth v. Lewis· 
Crockett was right, was it noU 
A. I am testifying-
pag·e 73 ~ Q. I don't ask you about what you ~re testifying 
today, I am asking you about what you testified in 
November, 1945, whether that was trne? 
A. It was true if interpreted right; bnt it was interpreted 
wrong. 
Q. It was true, what you testified to then '1 
.A.. No, not the way you put it. 
Q·. I am talking about whether what you said was the truth,. 
was it or not! 
A. Yes. 
CROSS 1llXAMINATI0N. 
By Mr. Norris: . 
Q. Mr. Mills, I hand you a paper which purports to be a 
· bill of sale; what is it, 
A. That is a bill for the purchase of the ":E}lsie Louise" 
by the Morattico Packing Company from E. L. Thomas, elated 
the 26th day of July,1927. 
Q.· Has there been any deed since? 
.A. No. 
Q. Mr. Mills-, I nn_derst~nd you are a stockholder in the 
Morattico Packing Company f 
A. Yes. . 
Q. You. are not with the Lord Mott Company t 
: A. No. 
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Q. So, you are thoroughly familiar wit~ the 
page 74 ~ :Morattico Packing Company, but you are not with 
the Lord l\Iott Company.T 
A. Yes. 
Q. By the way what was that case going on in Middlesex 
Circuit Court last fall about 7 
.A. I found that my boat Captain was. dredging -the natural 
rocks unlawfully in Rappahannock River, and I got in touch 
with Mr. Jones, Commonwealth ''s Attorney of Middlesex Co., 
Va. 
Q. You ascertained your boat captain was dredging unlaw-
fully the natural rock in Rappahannock River and you went 
to Mr. Jones about it? · 
A. Yes. 
Q. Who was that f 
A. Captain Crockett. 
Q. Is he any kin to Mr. Nuttall, who is applying for this 
oyster ground T · 
A. I understand he is a brother-in:-law. 
Q. That testimony you gave in Middlesex was that in con-
nection with that case1 
A. Yes. 
Q. Were you a witness for the Commonwealth or for Mr. 
Crockett? 
A. For the Commonwealth. 
Q! I understand you to say that you did not make the 
statement that :.Mr. Smith "has read that you are 
page 75 ~ claimed to have made at the trial in Middlesex; but 
I understand the stenographer misinterpreted 
what you testified Y · . . · 
A. It was· a misinterpretation; but I knew better long be-
fore that trial came up. 
Q. You knew better than that before the trial came up and 
you know better than that now? 
A.. Yes. 
By the Court: 
Q. Was Mr. Smith defending Mr. Orockett.7 
A.. Yes, sir. 
By Mr. Norris: 
Q. I believe you stated Mr. Nuttall is :Mr~ Crockett's broth~ 
er-in-law? . · - · · 
A.. Yes, sir. 
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Q. This taking of oysters from the natural rocks of the 
Rappahannock River was done from the ''Elsie Louise''Y 
A. Yes,. sir, entirely. 
RE-DIRECT EXAMINATION. 
By Mr. Srµith: 
Q. Mr. Mills, I believe you said before you came to Ur-
banna to work for the Morattico Packing Company and the 
Lord Mott Company, you were employed by the Lord Mott 
Company in Baltimore until you came to Urbanna? 
A. Yes, sir; I did not come here permanently until 1936. 
Q. At the time you were working· for the Lord Mott Com-
pany? 
pag·e. 76 ~ A. Yes, sir. 
Q. You have exclusive supervision of what the 
Lord Mott Company and all the Remlik Oyster Company and 
all the Morattico Packing Company do in Virginia, don't 
you? 
A. No, I get instructions from Mr. Roberts and I carry out 
the orders. 
Q. You are the custodian of all the bookkeeping, are you 
not? 
· A. I reckon so. 
Q. Those very bookkeeping records that are kept under 
your supervision apply to all three compai1ies, don't they? 
A. Yes. . 
Q. The orders that you carry out, given from Baltimore, 
come from whom? 
A. Mr. Roberts. . 
Q. Does Mr. Roberts give the orders for the operation of 
all three companies? 
A. Yes. If I want to get any oysters, for instance, I take 
orders from him. 
Q. Do you take orders from anyone else Y 
A. Mr. Engle, Mr. Brag·g and Mr. Pemberton. 
Q. Are all those gentlemen also interested in the Lord 
Mott Company? 
A. I would not say all of them. Mr. Bragg is interested 
in the oyster business in Baltimore. 
Q. Is Mr. Bragg· also interested in the Lord Mott Com-
pany? 
pag·e 77 ~ A. I could not say. . 
Q. About two months ago did you not have a long· 
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ri~ont page article in the Southside Sentinel, published in Ur-
banna, Va~, signed by you, telling of the business that the 
Lord Mott Company, the Remlik Oyster Company, and the 
Morattico Packing Company did last year! 
A. We were advertising .. 
Q. Not a formal advertisement, but .a write up by you for 
:the paper J · 
A. We do it -every year. 
Q. But you wrote up a joint write-up for the three com-
paiiies 7 · 
.A. I think you are wrong about all three companies; I 
ihink for the Lord Mott Company and the Morattic,o Pack-
ing Company. 
Q. You have :no objection to that article being put in evi-
dence, do you? , 
.A. No, sir .. 
By the Court-: 
Q. Mr. Mills, I don't know about this matter; it is all new 
to me. What sort of business is the Lord Mott Company en-
gaged inf 
A. Packing of fruits and vegetables. 
Q. Do they also engage in the oyster business in Mary-
1and7 
A. No, the Lord-Mott Company has no connec-
page 78 ~ tion ·with tlte oyster business. 
By lVIr. Smith: 
Q. Who handles t11e oysters, J\:lr. Milh~., when they are 
::;hipped by the Moratt.ieo Packing Company to Baltimore, or 
-wherever thev go? 
A. Mr. Brag·g. He takes care of the husiness from the 
Baltimore end. 
Q. Who are they forwarded to in Baltimore! 
A. The R. E. RobcrtR Company, Baltimore, Maryland. 
Q. Is that <>ompany incorporafod 1 
A. Yes. • 
· Q. Is that a Maryland corporation? 
A. T could not say. 
Q. Do you sl1ip all ymu oysters to them? 
A. Yes, sent to the R. E. Roherts Company, and Mr. Bragg 
~end~ me a bill of them. 
(). Do you know whether the oysters yon sl1ip there are re-
viwked or not? 
A. I don't know. 
Q. What kind of container do you ship the oysters in? 
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A. In :five gallon containers.. . . . 
. Q., Where are they shucked aud put in the~ five gallon con-
tain.erst. . 
A. Down at Urbanna: 
page 79 ~ Q. Have you not just one building- there, with a 
walkway ~etween the different businesses engag·ed 
in by the Lord Motf Company, and is not your shucking plant 
and your oyster .p}aut and your 'fruit and veg<:'table plant in 
the same place-1 '. 
A. All on the same island. 
Q. You have no;t got but. one ·walkway to get from tl1c- build-
ing out .to th~ shore, have yau 1 , 
A. Yes. 
Q. Have yo1:1 not got an open way between two buildings 
and across the end another building or shed, or wl!atever it is. 
called, that connects Y 
.A. We have eight or ten buil<lings, all sepal'ate. 
Q. All on the same pier? 
A, I would not call it a pi~ri· I call it an island. 
Q .. How do you get to the is and? 
A. Drive out the causeway. 
Q. If you g·o in a boat you go from the same place? 
A .. Yes. · · · 
Q. You run the whole place 1 
- A. Yes. 
. RE-CROSS EXAMINATION. 
By Mr. Norris: 
Q. Mr. :Mills, those oysters an~ slmckecl h,t the 
page 80 ~ Remlik Packing Compnny., are they noU ., 
A. Yes, by the Remlik Oyster Company. 
Q. Is that Company ownecl by the R.. ]J. Roberts Company, 
Incorpcn'ated, or not T 
A. I will not answer definitely, but I think that :Mr. Roberts 
owns it. • 
Q. If the R. E. Roberts Company, which is engaged in hmd-
ness with. the Remlik Oyste~ Company, is engag;ed in the 
oyster bl~.smess, don :tit have its part separate from the Lord 
Mott Company's frmt and vegetable departm()11t? 
A. Always has been since I bave been there. · 
{The witness stood aside.) 
./ 
( 
Fred Nuttall v. Charles M. Lankford, Jr., ~t als. 75 
page 81 ~ L. D. BOOTH, 
a witness called by Counsel for the Plaintiff, being· · 
first duly sworn, testified as foll~ws: 
DIRECT EX..A.MINATION. 
By Mr. Smith: 
Q. Mr. Booth, please tell the court where you reside and 
what is your business or profession! · 
A. I reside in Hichmond, Va., and am a court reporter by 
profession. 
Q. How long have you been a court reporter? 
A. About thirtv -vears. 
Q. Were you or. not on the 29th day of N ovember.,.1945, 
called in your capacity as a court reporter to take down the 
.evidence in the case of Cornrnonwealth v. Lewi.'s Crockett, 
which was tried on that day in the Circuit Court of Middlesex 
County? 
A. I was. 
Q. Did you in fact take down the evidenc.e for both the 
Commonwealth and the defendant in the case of Common-
wea.lth v. Lewis Crockett? · 
A. I did. ' 
Q. I hand you a folder, containing 9 pages of typewritten 
matter, which has on the back, '' Stenographer's transcript, 
Virginia: In the Circuit Court of the County of Middlesex. 
Commonwealth v. Lewis Crockett, November 29, 
pag·e 82 ~ 1945, and under your cov:er, on the bottom, .L. D. 
Booth, Shorthand Reporter, 4313 Forest Hill Ave-
nue, Richmond., Va.-'Pl1one 5-3944". Please look at this 
manuscript and tell whether or not it is a true transcript of 
the evidence given by R. E. Mills on cross examination in the 
case of Commonwealth v. Louis Crockett, who was npon trial 
for a felony in the Circuit Court of ]VIiddlesex County on the 
29th of November, 1945-a true transeript of the cross ex-
amination f 
A. Yes, that is my transcript; I recognize it·as my handi-
work. 
Q. This, then, is a true transcaript of the · questions pro-
pounded to Mr. l\fills and his answers to the questions in the 
case of C01nmonwealth v.' Lewis Crockett on November 29, 
1945? 
A. It is. 
By Mr. Smith: Your Honor, T offer tl1is transcript in evi-
dence as "Plaintiff's Ex. N." 
(The witness stood asicl~.) 
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page 83 t By l\fr. Norris: I file with the court "Exhibit 
Bill of Sale" which was testified to by Mr. R. -E. 
Mills, from E. L. Thomas, Morattico, Va., to l\forattico Pack-
ing· Company, Incorporated, for gas boat, the ''Elsie Louise". 
By the Court: Mr. Smith, this was a criminal prosecution 
against Mr. Crockett in Middlesex Comity. How did that evi-
dence get in? . . 
By Mr. Smith: It was competent evidence ag·ainst the cor-
poration. I am not here to defend the relevancy of the. evi-
dence there. 
By the Court: I thought: you were asking the witness a 
question about a collateral ·matter and that you were bound 
by his answers. 
By Mr. Norris: He has ~ttacked the witness's credibility, 
in which I understand be is impeaching: his evide.nce and is 
bound by his statements. 
By the Court: '\Vhen he is called as nn adverse witness l1e 
is allowed to contradict him. 
By Mr. Norris: I think he is bound by thP. statement or 
statements considered to be true statements of that witness. 
By Mr. Smith: If the Court, please, since your Honor has 
asked about the relevancy, one theory of the defendant in that 
case was that the dredging· was done upon . the 
page 84 t oyster ground of the Lord :Mott Company. 
By the Court: That is another question. If 
that was one of your theories, I see the refovancy. 
By Mr. Smith: If the Court please, "re will ask leave at 
this stage to amend the hill in the serond pa ragTa ph and on 
the second pag·e to read as follows : 
"Second: That the ground for which your complainant 
has applied is now in the possession of the Lord-Mott Com-
pany, a corporation chartered under the lnws of tbe State 
of Maryland and this corporation clajms to be using this 
ground under authority of 1\forattico Packing Company, In-
corporated and both corporations claim that the latter has 
title to it by yirtue of several transfers, while the true fact is 
that all of ·said ground is held and used by Lord-1\'fott Com-
pany and R. E. Roberts, Incorporated, a :\Ia ryland corpora-
tion., and the :Morattico Packing Company is notl1ing but a 
nominal corporation ovmed by the Lorcl-M ott Company and 
used as a device to evade the statute l:nv of tl1e State of Vir-
ginia which does not permit a non-re~ddent r•oJ'poration to 
hold oyster planting ground in this State." 
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Tbeu, u1 the third para.graph of the bill, in the 
}Jage 85 } third li11e1 after the words, ·'Lord Mott Company", 
we ask to add the words, ·'and/or B.. E .. Roberts, 
Incorporated, a Maryland Corporation,'' and also make the 
.same amendment to the pr.ayer of the bill. 
The reason we are asking for this .amendment is that it 
has developed from the evidence here this afternoon· that 
probably the R. E. lloberts Company,· Incprporated, as well 
as, or along with, the Lord-Mott Company,. which are foreign 
corporations, incorporated under the laws of the State of 
Maryland, .and are equally debarred from owning oyster 
ground in the State of Virginia. ,v e want to guard against 
any inadequacy in the bill and the proof. . 
By Mr. Norris: Before we g·o any further, if your Honor 
JJlease, I want to offer a certified eopy of the certificate of in-
corporation of tlie Morattico Packing Company, Incorporated. 
By the Court: Are you doing that as the evidence of the 
defendant! 
By Mr. Norris: I rend tbe certificate as fol1ows: (Reads). 
I offer that and ask that it be minked as an Exhibit. (Filed 
as "Exhibit No. HP'). 
}Jag·e 86 ~ By Mr. Norris: If your. Honor plense, I now 
have some motions to make. I again move-I have 
to make it as a motion to strike, for the demurrer has been 
overruled for the time being-as follows : 
The second paragTaph of this bill reads as follows: 
''Second: That the ground for whirh your complainant 
has applied is now in the possession of the Lord-Mott Com-
pany, a corporation chartered under the laws of the State of 
)faryland and this corporation claims to be using· this ground 
under authority of Morattico Packing Company. Incorporated 
and both corporations claim that the latter haR title to it b)r 
virtue of seyeral transfers while the true fact is that all of 
Raid gTotmd is held and used by Lord-Mott Company and the 
1Iorattico Packing· Company is nothinf:,r but a nominal corpo-
rntion owned by the Lord-Mott Company and used a device 
to evade the statute law of the State of Virginia, which does 
not permit a non-r()sident corporation to hold oyster' planting 
ground in this State." 
No evidence haR hoen produced here that tbe Lord-Mott 
Company has anything to do with the ownership or operation 
of this shore. I take it that that being· true, the only ques-
tion left is of the validity of the transfers and assignments 
nnder whicl1 the nfomttico Packing Company, Inr.orporated, 
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holds these planting gTounds; so·my motion is that the amend-
ment proposed by my friend be rejected, because there is no 
evidence here to support it. I think· his motion to amend is. 
too late. \Ve have filed our evidence ru.1d have taken a.ll the: 
evidence, so I object to any amendment, and I move 
page 87 ~ that the whole of the second paragraph be stricken 
from the bill, for lack of evidence to support it. 
By the Court: Will you put any further evidence on Y You 
have already put some in t:he ca%. 
By Mr. Norris~ At tbis time> I will put no further evidence: 
on, bc~cause thC'r<• is 110 ,wi(lence to show that the Morattico 
Packing Company is not properly operating this ground and 
owning it. There is no evidence to sbow that .a non-resident 
is opera ting this oyster g·round. . 
I do think, sir, that so far as the paper title is concerned 
that we have showu here a clean and dear title of the Morat-
tico Packing Company running back from 1892 when the 8hore 
was first applied for and assigned to vVhealton Packing Com-
pany, in some cases ,J. H. ·whealton and in some other cases. 
Whealton Packing Company: and in other cases E. B. Black-
man, to 1926, when it was conveyed to tbe Morattico Packing 
Company. . 
I am going further than that and will move that the plain-
tiff's bill be dismissed on the case produced here. 
By the Court: I think 'after you ha-n? made out yonr case, 
Mr. Smith, then to ask the Cm,1rt for an c:1mendment, that is 
too late. The. Court denies that. 
By Mr. Dunton: Let us make e~ception to the ruling of 
the Court, on the grouud that this information was 
page 88 ~ made available dnring the trial, and we lrnd no op-
portunity before to ask for the amendment; no 
opportunity to bring· R. E. Roberfa in the tria]. except as de-
,reloped in the prosecution of the caRe. · 
By the Court: The posit.ion of Mr.Norris now is, I take it'." 
he has to take the stand, or not take the st.and, and I under-
stand he refuses to put in any further evidence and stands 
on tlie record as made, and your motion is to dismiss the bill 
and deny the prayer of the bill, and -now you can argue tlie 
case. If the Court overrules you, you J1avc just lost the ease. 
I just ask you if you want to argue it? 
By Mr. Norris: That is our case. "\Ve stand on that. 
By Mr. Dtinton: I would like to nsk your Honor tbis, RO 
far as t.he case is concerned, I think there is a verv pertinent 
point developed in this case and that the Court si10uld have 
the advantage of the transcript as made out, along with the 
argument in the ease. There m·e some questions that may 
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arise that your Honor may not have anticipated, and I think 
tlM trmrncript would be helpful to the Court. 
I would like to move the Court to pass this was 
pag·e 89 ~ made available during the trial, and we had no op-
portunity before to ask for the amendment; no 
opportunity to bring- R. E. Roberts in the trial, except as de-
veloped in the prosecmtion of the case. 
By the Court: The position of Mr. Norris now is, I take it, 
he has to take the stand, or not take the stand, and I under-
stand be refuses to put in any further evidence and stands on 
the record as made, and your motion is to dismiss the bill and 
deny the prayer of the bill, and now you can arg·ue the case. 
If the Court overrules you., you have just lost the case. I just 
ask you if you want to argue iU 
By Mr. Norris: That is our case. ·we stand on that. 
By Mr. Dunton: I would like to ask your Honor this, so 
far as the case is concerned, I think there is a .very pertinent 
point developed in this case and that the Court should have 
the advantag·e of the transcript as made out, along with the 
argument in the case. There are some questions that may 
arise that your Honor may not 1iave anti<?ipated, ·and I think 
the transcript would be helpful to the Court. 
I would like to move the Court to pass this mo-
pag·e 90 ~ tion for argument until the transcript is prepared, 
at which time both sides will have opportunity to 
1;eview the transeript as de-veloped. 
By the Court: The motion is granted, and I set the matter 
for arg1.unent on May 10th, 1946. 
Teste: This 26 day of '-T uly, 1946. 
' E. HUGH SM.ITH, 
Judge Circuit Coll rt of Lancaster County 
Virginia. 
pag·e 91 ~ I, 0. B. Chilton, Cfork of the Circuit Court of 
Lancaster County, Virg'inia, do hereby certify tl1at 
the foregoing is a true and correct copy of the record of t~e 
proceedings in the cause .of Fred Nutt~ll, Comp]ainant, v. 
Charles M. Lankford, t.lr., Commissioner of FisherieEI, J. E. 
Blakemore, Oyster Inspector, District No. 6, l\tforattico Pack-
ing· Company, Incorporated, and Lorcl-Mottt Company, a cor-
poration, Defendants, lately determined in said Court; and 
I do further certify that counsel of record and those defend-
ants not represented by counsel had due notice of the inten-
tion of counsel for the said Fred Nuttall to apply for said 
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transcript before the same was made out and tendered: as, is 
required by Statute 6339 of the Code of Virginia (Michie).· I 
also certify that reasonable riotice in writing was given to op-
_posing counsel and those defendants not represented by coun-
sel pursuant to Section 6253F qf the Code of Virginia (Michie) 
of the time and place when the certificate of exceptions should 
· be presented making the testimony a part of the record. I do 
further certify that upon request of counsel for tl1e complain-
ant the original exhibits, Complainant's Exhibit "N" and 
Defendants' Exhibit "18'' and "19 "., are certified and for-
warded to the Clerk of the Supreme Court of Appe"als of Vir-
ginia in pursuance of Section 6357 of the Qode of Virginia 
(Michie). 
Given under my hand this 26th day of July, 1946. 
0. B. CHILTON, 
Clerk. 
Fee for this transcript, $35.00. 
' A copy teste : 
. 0. B. CHILTON, 
Clerk, Circuit Court of Lancaster County, 
Virginia. 
A Copy-Teste: 
.M. B. "\YATTS, C. C. 
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